
Michael L. Thurmond Andrew Baker, AICP 

DeKalb County Zoning Board of Appeals
Department of Planning & Sustainability 

178 Sams Street 
Decatur, GA 30030 

Wednesday, October 12, 2022, at 1:00 PM 

Planning Department Staff Analysis 
 

Chief Executive Officer Director 

D1 Case No: A-22- 1245785 Parcel ID(s): 15-125-08-012 

Commission District 03 Super District 07 

Applicant: Anthony Rainwright 
3797 Rainover Drive 
Decatur, GA 30034 

Owner: Anthony Rainwright 
3797 Rainover Drive 
Decatur, GA 30034 

Project Name: 3797 Rainover Drive- Addition 

Location:  The property has approximately 116 feet of street frontage and is located on the south side of Rainover Drive, 
approximately 90-feet west of the intersection with Raindrop Court, at 3797 Rainover Drive, Decatur, GA 30034. 

Request: Variance from Section 27.2 to reduce the rear yard setback within an RSM (Small Lot Residential Mix) zoning district 
from 20-feet to 0-feet to allow an addition to remain as constructed on the property.  

Staff Recommendation:   Denial.

The application was deferred at the June 8, 2022 meeting to allow the applicant time to update their plans 
based on Board feedback. Staff has not received any updates as of  October 4, 2022. 



STAFF FINDINGS:  
 
Variance Analysis:  
 
The applicant has applied for a building permit for an existing two-story rear addition (3106276). The zoning review was failed due to the 
location of the addition in the 20-foot rear yard setback. The applicant is seeking a variance to receive a permit and bring the existing 
addition into compliance. Applicant did not provide the measurement from the addition to the property line or the distance the deck 
extends into the adjacent property. The exact distance will not alter staff report or recommendation.  
 
1. There is an extraordinary or exceptional physical condition(s) pertaining to the particular piece of property (such as, but 
not limited to, lot size, lot shape, specimen tree(s), steep slope(s), or preservation of historic characteristics of the property), 
which was not created by the current owner, previous owner, or applicant; by reason of a clearly demonstrable condition(s), 
the strict application of the requirements of this chapter would deprive the property owner of rights and privileges enjoyed by 
other property owners in the same zoning district, as distinguished from a special privilege or convenience sought by the 
property owner. 
 
The strict application of the requirements of this chapter may not deprive the property owner of rights and privileges enjoyed by other 
property owners. The subject property is located within the RSM (Small Lot Residential Mix) zoning district. This district requires a 
minimum of 5,000 square feet of lot area and a minimum width of 50-feet. The lot is more than 100 feet wide and has 12,494 square 
feet of area, it is larger than required by the zoning district. The applicant did not include site-specific hardships in the letter of intent. 
Although there is topographic change on the site, there do not appear to be extraordinary or exceptional physical conditions pertaining 
to this property.  
 
2. The requested variance does not go beyond the minimum necessary to afford relief, and does not constitute a grant of 
special privilege inconsistent with the limitations upon other properties in the zoning district in which the subject property is 
located: 
 
The requested variance may go beyond the minimum necessary to afford relief and may constitute a grant of special privilege inconsistent 
with the limitations upon other properties in RSM Zoning District. Given the setbacks and lot coverage allowances for single-family 
detached homes at this location within RSM, it appears an addition of similar size could be built within the setbacks on this property on 
the western side of the existing building.  
 
3. The grant of the variance will not be materially detrimental to the public welfare or injurious to the property or 
improvements in the zoning district in which the subject property is located: 
 
Granting the variance may be materially detrimental to the public welfare or injurious to the property or improvements in the zoning 
district. The deck on the addition extends over the property line and the structure was completed without a permit, precluding any 
inspections during the construction process.  
 
4. The literal interpretation and strict application of the applicable provisions or requirements of this chapter would cause 
undue and unnecessary hardship: 
 
Strict application of the provisions and requirements of this chapter may not cause an undue and unnecessary hardship. There appear 
to be other location on the property to locate an addition that would be within the required setbacks.  
 
5. The requested variance would be consistent with the spirit and purpose of this Chapter and the DeKalb County 
Comprehensive Plan Text: 
 
The future land use designation of this property is Suburban (SUB). The intent of the Suburban character area is to “recognize those 
areas of the county that have developed in traditional suburban land use patterns while encouraging new development to have increased 
connectivity and accessibility. These areas include those developed (built out) and those under development pressures. These areas are 
characterized by low pedestrian orientation, limited transit access, scattered civic buildings and curvilinear street patterns.” Approving 
the requested variance may undermine with this intent.  
 
 
 
 

https://library.municode.com/ga/dekalb_county/codes/code_of_ordinances?nodeId=CODECO_CH27ZO_ART2DIRE_27-2.11_DIVISION_11MEHIDEREZODIDIRE_S2.11.2DIRE


FINAL STAFF ANALYSIS:  
 
While there are topographic issues on the lot, it appears there may be space in the side yard where an addition could be located and the 
strict application of the requirements of this chapter may not deprive the property owner of rights and privileges enjoyed by other property 
owners. In addition, the request may go beyond the minimum necessary and may be materially detrimental to the public welfare or 
injurious to the property or improvements in the zoning district because the addition, as constructed, extends into an adjacent property.  
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DeKalb County Department of Planning & Sustainability 
Hon. Michael Thurmond   Andrew Baker, AICP, 
Chief Executive Officer   Director 

ZONING BOARD OF APPEALS APPLICATION FOR PUBLIC HEARING 
(VARIANCES, SPECIAL EXCEPTIONS, APPEALS OF ADMINISTRATIVE DECISIONS) 

Applicant and/or 
BOA No.___________________________ 

Authorized Representative 

Mailing Address:   

City/State/Zip Code: 

Email:   

Telephone Home:    Business:   

OWNER OF RECORD OF SUBJECT PROPERTY 

Owner:  ______ 

Address (Mailing): _____ 

Email:   _____ 

Telephone Home:  Business:  ______________________

ADDRESS/LOCATION OF SUBJECT PROPERTY 

Address: City:    State: Zip: 

District(s): Land Lot(s): Block: Parcel: ________ 

Zoning Classification:   Commission District & Super District:_ ______ 

CIRCLE TYPE OF HEARING REQUESTED: 

• VARIANCE (From Development Standards causing undue hardship upon owners of property.)

• SPECIAL EXCEPTIONS (To reduce or waive off-street parking or loading space requirements.)

• OFFICIAL APPEAL OF ADMINISTRATIVE DECISIONS.

* PLEASE REVIEW THE FILING GUIDELINES ON PAGE 4. FAILURE TO FOLLOW GUIDELINES MAY RESULT
IN SCHEDULING DELAYS. *

TO BE COMPLETED BY PLANNING AND SUSTAINABILITY DEPARTMENT: 

   Date Received:      Fee Paid: _________________________ 

Anthony Rainwright

3797 Rainover Drive

Decatur, GA 30034

awainwright1@gmail.com

404-797-3283

Anthony Rainwright

3797 Rainover Drive, Decatur, GA 30034

404-797-3283

awainwright1@gmail.com

3797 Rainover Drive Decatur, GA 30034 Georgia  30034

15 125 08 012
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LOT COVERAGE:
WALKWAY/DRIVE........................2162 sq.ft.
PORCH..........................................102 sq.ft.
HOUSE...........................................1985 sq.ft.
EX-DECK.........................................127 sq.ft.
ADDITION........................................438 sf.ft.
NEW DECK.......................................124 sq.ft.
TOTAL..........................................4938 sq.ft.

4938
12,494=39.5%

24HR CONTACT:
WILLIE BRITTAIN
3797 RAINOVER DR
DECATUR, GA 30034
(404)402-7450

DATE DESCRIPTION

SCALE
1"=20'

FIELD WORK
9/28/2020

DRAWN   BY
WB
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WB,JL
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L.L.   DIST.  SECTION
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W.L.B ASSOCIATES, INC.

© Copyright 2019
WLB ASSOCIATES, INC
These drawings and their reproductions are the
property of the surveyor and may not be reproduced,
or used in any way without the written permission of
this surveyor.

This plat was prepared for the exclusive use of the
person, persons, or entity named in the title block.
Said use does not extend to any unnamed person
without express permission by the surveyor naming said
person.

This plat is a retracement of an existing parcel or parcels of land and does not
subdivide or create a new parcel or make any changes to any real property
boundaries. The recording information of the documents, maps, plats or other
instruments which created the parcel or parcels are stated hereon.

Furthermore, the undersigned land surveyor certifies that this plat complies
with the minimum technical standards for property surveys in Georgia as set
fourth in the rules and regulations of the Georgia Board of Registration for
Professional Engineers and Land Surveyors and as set forth in O.C.G.A.
Section 15-6-67.

SURVEYORS CERTIFICATION

ROYEVRUSDNAL

PROFESSIONAL.W
ESLEY L. BROWNE,

J r

below.
before you dig.Call

R

Utilities Protection Center, Inc.
Know what's

1-800-282-7411

SURVEY NOTES:

1.  THE FIELD DATA FOR THIS SURVEY WAS OBTAINED WITH
    A LEICA TOTAL STATION 12 AND A 100 FOOT TAPE.

2.  THE FIELD DATA UPON WHICH THIS SURVEY IS BASED HAS
    A CLOSURE PRECISION OF ONE FOOT IN   47,638  FEET AND
    AN ANGULAR ERROR OF  2  SECONDS PER ANGLE POINT AND
    WAS ADJUSTED USING COMPASS RULE.

3.  THIS PLAT OR MAP HAS BEEN CALCULATED FOR CLOSURE
    AND HAVE A CLOSURE PRECISION RATIO OF 1:93,617

4.  A PORTION OF THE PROPERTY DEPICTED HEREON DOES LIE
    WITHIN A FLOOD HAZARD AREA ACCORDING TO THE FLOOD
    INSURANCE RATE MAP.

5.  UNDERGROUND UTILITIES AS SHOWN BY THIS SURVEY
    ARE APPROXIMATE AND SHOULD BE FIELD VERIFY
    PRIOR TO ANY CONSTRUCTION.

6.  THE SURVEY SHOWN HEREON WAS PREPARED WITHOUT THE
    BENEFIT OF AN ABSTRACT OF TITLE; THEREFORE, THE
    UNDERSIGNED AND THIS FIRM MAKES NO GUARANTEES OR
    REPRESENTATIONS REGARDING INFORMATION SHOWN HEREON
    PERTAINING TO EASEMENTS, RIGHT-OF-WAYS, SETBACK
    LINES, AGREEMENTS, RESERVATIONS AND OTHER SIMILAR
    MATTERS.

7.  THIS PLAT IS FOR THE BENEFIT OF THE PARTIES IN THE
    TITLE BLOCK. ANY USE BY THIRD PARTIES IS AT THEIR
    OWN RISK. THIS FIRM WILL NOT ACCEPT ANY RESPONSIBILITY
    OF LIABILITY FOR THE USE OF THIS SURVEY BY ANYONE
    OTHER THAN THE PERSON(S) NAMED IN THE TITLE BLOCK.

"Flood Hazard Statement",
By graphic plotting only, A portion of the property
shown on this plat does lie within a 100yr Flood Plain
according to the flood insurance rate map (FIRM) map
number

, Last revised 

Utilities:
Information regarding the reputed presence, size,
character and location of existing underground
utilities and structures is shown hereon.  There is no
certainty of the accuracy of this information and it
shall be considered in that light by those using this
drawing.  The location and arrangement of
underground utilities and structures shown hereon
may be inaccurate and utilities and structures not
shown may be encountered.  The owner, his
employees, his consultants and his contractors or
anyone else who relies upon this survey shall hereby
expressly understand that the surveyor is not
responsible for the correctness or sufficiency of this
information.

349 CHERYL COURT
JONESBORO, GA 30238

LAND SURVEYORS    SITE PLANNING
LAND DEVELOPMENT

Office: (678) 743-4665  Fax: (678) 298-9871
www.wlbassociates.com
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cIntosh
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PROJECT INFORMATION

ZONING:

SETBACKS:

FRONT = 

SIDE =

REAR* =

MAX. LOT COVERAGE:

20'

3'

20'

*10' For detached accessory building

RSM

LOT COVERAGE: 
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Date Printed: 5/17/2022 ±
DeKalb County Parcel Map DeKalb  Count y GIS  Disclaimer

The map s and data, c o ntained on DeKalb Co unty’s Geo grap hic Info rmatio n System (GIS) are subjec t to  c o nstant c hange. While DeKalb Co unty strives to  p ro vide ac c urate and up -
to -date info rmatio n, the info rmatio n is p ro vided “as is” w itho ut w arranty, rep resentatio n o r  guarantee of any kind as to  the c o ntent, seq uenc e, ac c ur ac y, timeliness o r c o mp leteness
o f any of the database info rmation p r o vided herein.  DeKalb Co unty exp lic itly disc laims all rep resentations and w arranties, inc luding, w itho ut limitatio n, the imp lied w arranties o f
merc hantability and fitness fo r a partic ular p urp o se.  In no  event shall DeKalb Co unty be liable fo r any special, indirec t, o r c o nseq uential damages w hatso ever resulting fr o m lo ss o f
use, data, o r p ro fits, w hether in an ac tio n of c o ntrac t, negligence, o r o ther ac tions, arising o ut o f o r in c o nnec tio n with the use of the map s and/o r data herein p ro vided.  The map s
and data are fo r  illustratio n p ur p o ses o nly and sho uld no t be relied up o n fo r any reaso n. The map s and data are no t suitable fo r site-sp ec ific decisio n-mak ing no r sho uld it be
c o nstr ued o r  used as a legal desc r ip tio n. The areas depic ted by map s and data are ap p ro ximate, and are no t nec essarily ac c urate to  surveying o r engineering standards.
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Aerial Map - 3797 Rainover Drive DeKalb  Count y GIS  Disclaimer

The map s  and data, co ntained on DeKalb Co u nty’s  Geo g rap hic Info rmatio n Sys tem (GIS) are s u bject to cons tant chang e. While DeKalb Co u nty s triv es  to  p ro v ide accu rate and u p -
to -date info rmatio n, the info rmatio n is p ro v ided “as is ” w itho u t w arranty, rep resentatio n or g u arantee of any kind as to  the co ntent, sequ ence, accuracy, timelines s  o r co mp letenes s
of any of the database info rmation pro v ided herein.  DeKalb Co u nty explicitly disclaims  all rep resentations and w arranties, inclu ding , w itho u t limitatio n, the implied w arranties o f
merchantability and fitnes s  fo r a particu lar p u rp o s e.  In no  ev ent shall DeKalb Co u nty be liable fo r any s pecial, indirect, o r co nsequ ential damages w hats o ev er res u lting  from lo s s  o f
u s e, data, o r p ro fits , w hether in an actio n of co ntract, neg lig ence, o r o ther actions, arising  o u t o f o r in connectio n with the u s e of the map s  and/o r data herein pro v ided.  The map s
and data are for illu s tratio n p u rp o s es  o nly and s ho u ld no t be relied u p on fo r any reas o n. The map s  and data are no t s u itable for site-s p ecific decisio n-making  no r s ho u ld it be
co ns trued or u s ed as a leg al descrip tio n. The areas depicted by map s  and data are ap p ro ximate, and are no t neces s arily accu rate to  s u rv eying o r engineering  s tandards.
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3797 Rainover Drive DeKalb  Count y GIS  Disclaimer

The map s  and data, co ntained on DeKalb Co u nty’s  Geo g rap hic Info rmatio n Sys tem (GIS) are s u bject to cons tant chang e. While DeKalb Co u nty s triv es  to  p ro v ide accu rate and u p -
to -date info rmatio n, the info rmatio n is p ro v ided “as is ” w itho u t w arranty, rep resentatio n or g u arantee of any kind as to  the co ntent, sequ ence, accuracy, timelines s  o r co mp letenes s
of any of the database info rmation pro v ided herein.  DeKalb Co u nty explicitly disclaims  all rep resentations and w arranties, inclu ding , w itho u t limitatio n, the implied w arranties o f
merchantability and fitnes s  fo r a particu lar p u rp o s e.  In no  ev ent shall DeKalb Co u nty be liable fo r any s pecial, indirect, o r co nsequ ential damages w hats o ev er res u lting  from lo s s  o f
u s e, data, o r p ro fits , w hether in an actio n of co ntract, neg lig ence, o r o ther actions, arising  o u t o f o r in connectio n with the u s e of the map s  and/o r data herein pro v ided.  The map s
and data are for illu s tratio n p u rp o s es  o nly and s ho u ld no t be relied u p on fo r any reas o n. The map s  and data are no t s u itable for site-s p ecific decisio n-making  no r s ho u ld it be
co ns trued or u s ed as a leg al descrip tio n. The areas depicted by map s  and data are ap p ro ximate, and are no t neces s arily accu rate to  s u rv eying o r engineering  s tandards.



0 0.015 0.03 0.045 0.060.0075
mi

Date Printed: 5/13/2022 ±
3797 Rainover Drive DeKalb  Count y GIS  Disclaimer

The map s  and data, co ntained on DeKalb Co u nty’s  Geo g rap hic Info rmatio n Sys tem (GIS) are s u bject to cons tant chang e. While DeKalb Co u nty s triv es  to  p ro v ide accu rate and u p -
to -date info rmatio n, the info rmatio n is p ro v ided “as is ” w itho u t w arranty, rep resentatio n or g u arantee of any kind as to  the co ntent, sequ ence, accuracy, timelines s  o r co mp letenes s
of any of the database info rmation pro v ided herein.  DeKalb Co u nty explicitly disclaims  all rep resentations and w arranties, inclu ding , w itho u t limitatio n, the implied w arranties o f
merchantability and fitnes s  fo r a particu lar p u rp o s e.  In no  ev ent shall DeKalb Co u nty be liable fo r any s pecial, indirect, o r co nsequ ential damages w hats o ev er res u lting  from lo s s  o f
u s e, data, o r p ro fits , w hether in an actio n of co ntract, neg lig ence, o r o ther actions, arising  o u t o f o r in connectio n with the u s e of the map s  and/o r data herein pro v ided.  The map s
and data are for illu s tratio n p u rp o s es  o nly and s ho u ld no t be relied u p on fo r any reas o n. The map s  and data are no t s u itable for site-s p ecific decisio n-making  no r s ho u ld it be
co ns trued or u s ed as a leg al descrip tio n. The areas depicted by map s  and data are ap p ro ximate, and are no t neces s arily accu rate to  s u rv eying o r engineering  s tandards.





1 
 

Rainbow Homeowners Association ● 2624 Rainbow Creek Drive ● Decatur, GA 30034 
 

 
 
 

April 25, 2022 

Mr. Anthony Wainwright  

3797 Rainover Drive 

Decatur, GA 30034 

 
 
Dear Anthony Wainwright: 

Rainbow is an exceptional community that is a great place to raise and nurture 

our families.  The Homeowners’ Association is responsible for ensuring that each 

homeowner follows and adheres to the guidelines and conditions that are outlined 

in the Covenant, which can be located on the website. We all have a vested interest 

in this community.  To that end, the HOA Board and the Architectural Control 

Committee (ACC) has found you to be in violation of the Covenant as defined and 

related to the provisions listed below 1.13, 5.2, 5.6, 5.7, 5.11, 6.1, 6.9, 6.11, 8.2, and 8.3. 

1.13 Structure; 5.2 Purpose, Powers and Duties of the ACC; 5.6 Submission of 

Plans and Specifications; 5.7 Approval of Plans and Specifications; 5.11 

Violations; 6.1 Application; 6.9 Setback;6.11 Roads and Driveways; 8.2 Right of 

Abatement; 8.3 Specific Performance; 

The (1) two story livable structure built sometime in 2020 in back of your primary 

dwelling was not submitted to the HOA board for the HOA ACC to approve; (2) 

The additional two story structure and deck violates the setback requirements from 

the HOA common property; (3) The extension of the driveway encroaches on to 

the HOA common property at 2624 Rainbow Creek Drive that was not approved 

and violates the HOA property rights; (4) The extension of the driveway 

encroaches on the next lot property at 3807 Rainover Drive in violation of the 

covenant and was not approved.  

The Rainbow HOA board is aware of a pending DeKalb County Code Compliance 

case regarding violations on the property at 3797 Rainover Drive to include the 

following: (1) deck and addition are development without a permit (2) floodplain 

and stream buffer violation; (3) single family dwelling zoned as RSM Class R3 

Zoning Condition CZ-82018 Acreage .29 violation; (4) construction of the two 
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story structure without a county building permit; (5) and that no county occupancy 

permit has been issued for the structure; (6) land disturbing activity (7) tree 

ordinance violation and removal of trees on HOA property without permission or 

approval. 

 

You will have 30 days from receipt of this letter to provide a response. The HOA 

board requests that you comply with the covenant and the DeKalb County code.  If the issue 

is not addressed the HOA will refer this matter to the Association’s attorney for 

advisement and action to protect its interests and to enforcement of the covenant.  

We appreciate your willingness to address the aforementioned matter and are 

hopeful for a resolution.  As a reminder, copies of the Rainbow HOA Covenant are 

filed at the DeKalb County Courthouse and we can provide an electronic copy if 

desired. 

 

Sincerely 

,  

Ed Williams 

Rainbow HOA President and Board Chair 
 

Rainbow HOA 

RAINBOWCREEKHOABOARD@GMAIL.COM 

678 304-7736  
 

Rainbow HOA Covenant 

https://drive.google.com/file/d/1SQIsH9P_lCKNzLHr9qQGCheSqp

V2Aewb/view 
 

Rainbow HOA Covenant References 

1.13 Structure. Structure means: a. any thing or object the placement of which 

upon any Lot may affect the appearance of such Lot, including by way of 

mailto:Rainbowcreekhoaboard@gmail.com
https://drive.google.com/file/d/1SQIsH9P_lCKNzLHr9qQGCheSqpV2Aewb/view
https://drive.google.com/file/d/1SQIsH9P_lCKNzLHr9qQGCheSqpV2Aewb/view
https://drive.google.com/file/d/1SQIsH9P_lCKNzLHr9qQGCheSqpV2Aewb/view


3 
 

illustration and not limitation, any building or part thereof, garage, porch, shed, 

greenhouse or bathhouse, coop or cage, covered or uncovered patio, swimming 

pool, fence, curbing, paving, wall, tree, shrub, sign, signboard temporary or 

permanent living quarters (including any house trailer) or any other temporary or 

permanent improvements to such Lot; 

 

5.2 Purpose, Powers and Duties of the ACC. The purpose of the ACC is to 

review and approve any proposed installation, construction or alteration of any 

Structure on any Lot. All plans shall be submitted to the ACC for the approval (i) 

as to whether the proposed installation, construction or alteration is in conformity 

and harmony of the external design and general quality with the existing standards 

of the neighborhood and with the standards of the Development, and (ii) as to the 

location of Structures with respect to topography, finished ground elevation and 

surrounding Structures. To the extent necessary to carry out such purpose, the 

ACC shall have all of the powers and duties to do each and everything necessary, 

suitable, convenient or proper for such purpose, including, without being limited to 

, the power and duty to approve or disapprove plans and specifications for any 

installation, construction or. alteration of any Structure on any Lot. 

 

5.6 Submission of Plans and Specifications. No Structure shall be commenced, 

erected, placed, moved onto or permitted to remain on any Lot nor shall any 

existing Structure upon any Lot be altered in any way which materially changes the 

exterior appearance of the Structure or Lot, unless plans and specifications therefor 

shall have been submitted to and approved in writing by the ACC. Such plans and 

specifications shall be in such form and shall contain such information as may be 

reasonably required by the ACC in the Design Standards. 

 

5.7 Approval of Plans and Specifications. Upon approval by the ACC of any 

plans and specification submitted pursuant to this Declaration, two (2) copies of 

such plans and specifications, as approved, shall be deposited for permanent record 

with the ACC and a copy of such plans and specifications bearing such approval, 

in writing, shall be returned to the applicant submitting the same. Approval for use 

in connection with the Lot or Structure of any plans and specifications shall not be 

deemed a waiver of the ACC's right, in its discretion, to disapprove similar plans 

and specifications or any of the features or elements included therein if such plans, 

specifications, features or elements are subsequently submitted for use in 

connection with any other Lot or Structure. Approval of any such plans and 

specifications relating to any Lot or Structure, however, shall be final as to that Lot 

or Structure and such approval may not be revoked or rescinded thereafter, 

provided that there has been adherence to, and compliance with, such plans and 
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specifications, as approved, and any conditions attached to any such approval. 

 

5.11 Violations. If any Structure shall be erected, placed, maintained or altered 

upon any Lot, otherwise than in accordance with the plans and specifications 

approved by the ACC pursuant to the provisions of this Article, such erection, 

placement, maintenance or alteration shall be deemed to have been undertaken in 

violation of this Article- and without the approval required herein. If in the opinion 

of the ACC such violation shall have occurred, the ACC shall notify the 

Association. If the Board shall agree with the determination of the ACC with 

respect to the violation, then the Board shall provide written notice to the Owner 

by certified mail, setting forth in reasonable detail the nature of the violation and 

the specific action or actions required to remedy the violation. If the owner shall 

not have taken reasonable steps reasonable steps toward the required remedial 

action within thirty (30) days after the mailing of the aforesaid notice of violation, 

then the Association shall have the Right of Abatement as provided in section 8.2 

hereof. 

 

6.1 Application. The covenants and restrictions contained in this Article 6 shall 

pertain and apply to all Lots and to all Structures erected or place thereon. 

 

6.9 Setbacks. (a) Each dwelling which is erected on a Lot shall be situated an such 

Lot in accordance with the building and setback line shown on the recorded plat, 

and in no event shall any dwelling be erected upon any Lot in any manner which 

violates such building and setback lines. For purposes of this requirement all 

porches, patios, decks, shutters, awnings, eaves, gutters and other such overhangs 

will not be considered in violation thereof, even though such structure shall extend 

beyond said building and setback lines if approved by the ACC. Notwithstanding 

the forgoing, the Declarant shall have the right to seek variances on a Lot or Lot 

setback requirements if Declarant deems necessary to do so. (b) In approving plans 

and specifications for any proposed Structure, the ACC may establish setback 

requirements for the location of such Structure. No Structure shall be erected or 

placed on any Lot unless its locations is consistent with such setbacks. 

 

6.11 Roads and Driveways. No road or driveway shall be constructed or altered 

on any Lot without the prior written approval of the ACC of plans and 

specifications for such roads and driveways. 

 

8.2 Right of Abatement. (a) Except where different notice provisions are provided 

in Sections 5.11 and 6.2, in the event of a violation or breach of any Restriction 
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contained in this Declaration the Association shall give written notice by certified 

mail to the Owner setting forth in reasonable detail the nature of such violation or 

breach and the specific action or actions needed to be taken to remedy such 

violation or breach. If the Owner shall fail to take reasonable steps to remedy such 

violation or breach within thirty (30) days after the mailing of such written notice, 

then the Association shall have the Right of Abatement. If any assessment, interest, 

cost or charge required by this Declaration is not paid within sixty (60) days after 

such assessment is due or such charge is imposed, the Association shall have the 

right to notify any or all mortgagees having a security interest in the Owner's Lot 

or Lots that such Owner is in default in the performance of his 'obligations under 

these Restrictions, and of those actions taken or proposed to be taken by the 

Association as a result of the default. (b) The Right of Abatement, as used in this 

Section and Sections 5.11 and 6.2 hereof, means the right of the Association, 

through its agents and employees, to enter at all reasonable times upon any Lot or 

Structure, as to which a violation, breach or other condition to be remedied exists, 

and to take the actions specified in the notice to the Owner to abate, extinguish, 

remove, or repair such violation, breach or other condition which may exist 

thereon contrary to the provisions hereof, without being deemed to have committed 

a trespass or wrongful act solely by reason of such actions which are carried out in 

accordance with the provisions of this Section, and with the cost thereof, including 

the costs of collection and reasonable attorneys' fees, together with interest thereon 

at the lower of the highest rate permitted by law or 10% to be a binding personal 

obligation of such Owner enforceable in law, as well as a lien on such Owner's Lot 

enforceable pursuant to the provisions of Section 8.4 hereof. Such lien shall be 

superior to any and all charges, liens or encumbrances which may in any manner 

arise or be imposed upon the Lot after such entry whether arising from or imposed 

by judgment or decree or by any agreement, contract, mortgage, deed to secure 

debt, or other instrument, excepting only (i) such liens for taxes or other public 

charges as are by applicable law made superior, (ii) the liens created by Section 4.1 

and 8.4 hereof and (iii) all deeds to secure debt given to secure a loan, the proceeds 

of which are used (a) to purchase a Lot or Lots (together with any and all structures 

which may from time to time be placed or located thereon) and (b) to finance the 

construction, repair or alteration of Structures. 

 

8.3 Specific Performance. Nothing contained in this Declaration shall be deemed 

to affect or limit the rights of the Declarant, the Association or any Owner to 

enforce the Restrictions by appropriate judicial proceedings or to recover damages. 

However, it is hereby declared that it may be impossible to measure accurately in 

money the damages which will accrue to a beneficiary hereof, its transferees, 

successors or assigns, by reason of a violation of, or failure to perform any of the 
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obligations provided by, this Declaration; and therefore, any beneficiary hereof 

shall be entitled to relief by way of injunction or specific performance, as well as 

any other relief available at law or in equity, to enforce the provisions hereof. 
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