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D3. Case No: A-22-1246179 Parcel ID(s): 18 047 19 003 

Commission District 04  Super District 06 

Appellant: Dunlavy Law Group, LLC 
245 North Highland Avenue, NE, Suite 230 
Atlanta, GA 30307 

Owner: 465 North Clarendon, LLC   
465 North Clarendon Avenue 
Scottdale, GA 30079 

Project Name: Spivey’s Body Shop 

Location:  465 N. Clarendon Avenue 

Request:  Appeal of administrative decision related to the abandonment of a legal, nonconforming use. 

Standard:  Section 27-7.5.2 (G) An appeal shall be sustained only upon an expressed finding by the zoning board of appeals 
that the administrative official's action was based on an erroneous finding of a material fact, erroneously applied the 
zoning ordinance to the facts, or that the administrative official acted in an arbitrary manner. In exercising its powers, 
the zoning board of appeals may reverse or affirm, wholly or partly, or may modify the order, requirement, decision or 
determination appealed from, and to that end shall have all the powers of the administrative official from whom the 
appeal was taken and may issue or direct the issuance of a permit, provided all requirements imposed by any 
applicable laws are met. 

Staff Recommendation:   Affirm administrative decision. 



STAFF REPORT 
The appellant alleges that the Department of Planning and Sustainability erred in its decision to deny zoning authorization on a building 
permit application for the “installation of (1) paint booth” on the subject property. Staff contends that its decision to deny zoning 
authorization is neither erroneous, nor arbitrary.  
 
Sec. 8.1.2. (A) - Applicability. 

Nonconforming regulations apply only to those nonconforming situations that were legally authorized when established or that 
were subsequently approved through procedures in effect at the time the approval was obtained. Additionally, except as provided 
in section 8.1.5.B., nonconforming situations must have been maintained continuously and without interruption since the initial 
existence or subsequent approval of the nonconforming situation. Nonconforming situations which were not authorized when 
established or have not been continuously maintained over time in accordance with this subsection have no legal right to continue 
and must terminate as set forth herein.  
 

Sec. 8.1.5.(B & C) - Nonconforming use. 
A nonconforming use shall not be re-established after discontinuance or abandonment for six (6) consecutive months, unless the 
cessation of the nonconforming use is a direct result of governmental action impeding access to the property. Vacancy or non-use 
of a building for six (6) continuous months, regardless of the intent of the owner or tenant, shall constitute discontinuance or 
abandonment under this subsection.  
 
A nonconforming use of land shall not be enlarged, expanded, moved, or otherwise altered in any manner that increases the 
degree of nonconformity. 

 
Summary Timeline of Events: 
 

• 447 North Clarendon Avenue 
o Circa 1974 - present: Spivey’s Body Shop operates at 447 North Clarendon Avenue;  

 1 paint booth installed 
 Active 2022 business license for this subject property 

 
• 455/457 North Clarendon Avenue 

o 2015: Spivey’s Body Shop expands to 455 North Clarendon Avenue (administrative offices and non-auto 
repair activities);  

 
• 465 North Clarendon Avenue 

o 1999 – December 31, 2015: Frank’s Custom Paint (auto paint/body); 
 2 paint booths installed circa 1999 

 
o 1999 – December 31, 2016: Atlanta Racing Enterprises (auto repair/retail); 

 
o 2016 – present: Myco Imported Parts business operates (auto tires/parts sales); 

 Business license expired on December 31, 2018  
 

o January 20, 2017: Spivey’s Body Shop expands to 465 North Clarendon Avenue following purchase of the 
lot by 465 North Clarendon, LLC.  

The timeline does not support the appellant’s legal, nonconforming status claim. Frank’s Custom Paint business, which began operation 
in 1999 at 465 North Clarendon Avenue as a permitted use (as shown on page 43 of appellant’s application), and concluded operations 
in or before 2016. According to county business license records, the business license for Frank’s Custom Paint expired on December 
31, 2015. It was not renewed for the 2016 calendar year. Therefore, the auto paint/body use was no longer legally authorized beyond the 
end of 2015. Additionally, no other applicant formally applied to re-establish, continue, or expand the auto paint/body operations at this 
location prior to adoption of the overlay district. The last documented use of the subject property is Myco Imported Parts, in which the 
last authorized business license expired on December 31, 2018. Although the Spivey’s Body Shop operation may have expanded to 465 
North Clarendon Avenue prior adoption of the overlay district, it does not appear to have been formally documented or authorized. The 
appropriate procedures for expanding the operations would have included a County land development permit (or a modified version 
thereof), an occupancy permit, and/or a business license prior to adoption of the Scottdale Area Compatible Use Overlay District.  
 



The subject properties are located in the C-2 (General Commercial) Zoning District and the Scottdale Area Compatible Use Overlay 
District—Tier 1. The Scottdale Area Compatible Use Overlay District was adopted by the DeKalb County Board of Commissioners on 
September 25, 2018. Section 3.36.3 declares the purpose of the new overlay district as follows:  
 

A. To preserve, protect and enhance the existing character of the Scottdale Community; 
B. To encourage new development that is appropriate to the existing character of the Scottdale Community; 
C. To enhance the long term economic viability of this portion of DeKalb County by encouraging new commercial and residential 

developments that increase the tax base and provide jobs to the citizens of DeKalb County; 
D. To implement the policies and objectives of the DeKalb County Comprehensive Plan 2005—2025 and the policies and objectives of the 

Design Guidelines for the Scottdale Area Compatible Use Overlay District; 
E. To encourage mixed-use developments along appropriate corridors which have sufficient access and infrastructure to support such 

developments; and 
F. To protect established residential areas from encroachment of uses which are either incompatible or unduly cause adverse impacts on 

such communities, and to protect the health, safety and welfare of the citizens of DeKalb County. 
 
To accomplish the overlay goals; implement the plan; and achieve the desired outcomes, each tiered subsection includes a list of 
permitted and prohibited uses. Section 3.36.5 (B) of the DeKalb County Zoning Ordinance lists automobile repair and paint shop as a 
prohibited, principal land use in the Scottdale Area Compatible Use Overlay District—Tier 1. The building permit application for installation 
of a paint booth is an indication of an automobile paint/body operation. Per Section 3.1.1. E, “if overlay district regulations conflict with 
other regulations contained in this chapter, the overlay district regulations shall prevail.” That is the case here. The overlay district prohibits 
a use that would be permitted with the underlying zoning district. Fair, but firm administration and enforcement of the overlay district 
regulations are necessary to guide development in the manner desired by this community.  
 
The appellant contends that this building permit request is an operational upgrade related to a legal, nonconforming use that has been 
in continuous operation since 1999. Unfortunately, the only evidence provided to substantiate continuous operation are three affidavits 
and generic “stock” photos of a painting booth. None of which provides any substantive insight regarding the use of the subject property 
from 2016 – 2022. The evidence provided, thus far, remains insufficient.  
 
CONCLUSION:  
Staff maintains that its decision to deny zoning authorization for the building permit is neither erroneous, nor arbitrary. There is a significant 
gap in the use history from 2016 – 2022. Additionally, the evidence provided does not corroborate the appellant’s legal, nonconforming 
status claim. While the Zoning Ordinance and Staff acknowledge the right of legal, nonconforming uses to continue until cessation, 
nonconformity regulations are also designed to mitigate these uses over time; terminate them, should they cease; or gradually bring 
uses/structures closer to compliance with current standards.  
 
Based on the evidence provided, staff respectfully recommends that the Board affirm the decision to deny zoning authorization of the 
May 4, 2022 building permit application for an auto paint spray booth at 465 North Clarendon Avenue.  
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