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Commission District 02 Super District 06  

Appeal of: Administrative Decision to deny a request for stream buffer encroachment at 2050 Lawrenceville Highway 

Appellant(s): NDM (EDENS), LLC c/o Dennis J. Webb, Jr.    

Project Name: 2050 Lawrenceville – Appeal: Stream Buffer Removal for Lulah Hills 

Location: 2050 Lawrenceville Highway, Decatur, GA 30033 

   

 

Appeal:  Appeal of an administrative decision to deny a request for stream buffer encroachment at 2050 Lawrenceville 
Highway within the MU-4 (Mixed Use 4) zoning district. 

 Standard:  The ….decisions made by public officials are presumed to be valid and just…An appeal shall be sustained only upon 
an expressed finding by the zoning board of appeals that the administrative official's action was based on an 
erroneous finding of a material fact, erroneously applied the zoning ordinance to the facts, or that the administrative 
official acted in an arbitrary manner. In exercising its powers, the zoning board of appeals may reverse or affirm, 
wholly or partly, or may modify the order, requirement, decision, or determination appealed from, and to that end 
shall have all the powers of the administrative official from whom the appeal was taken and may issue or direct the 
issuance of a permit, provided all requirements imposed by any applicable laws are met. Section 27-7-5 et seq. Code 
of DeKalb County, as Revised 1988. 

 
DeKalb County’s  
Position:    Planning & Sustainability staff’s decision to deny the administrative request was consistent with the current stream 

buffer regulations found in Section 14-44.1. While the proposed project offers environmental benefits, Chapter 14 
prohibits new disturbance within stream buffers regardless of intended impact. Therefore, staff’s denial was 
appropriate under the letter of the code which does not allow for encroachments even to decrease impervious 
materials within the buffer. 
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BACKGROUND 

The appellant, NDM (EDENS), LLC, submitted a request to remove existing impervious paving and retaining structures within a stream 
buffer located on the Lulah Hills redevelopment site. The goal is to replace these legacy features with low-impact boardwalks and 
native landscaping to improve hydrology, pedestrian access, and stormwater performance. The subject property, approximately 71.6 
acres in size, is a commercial site slated for phased redevelopment and includes buffer areas built over in the 1980s—prior to the 
adoption of current buffer standards. 

The application was administratively denied due to Section 14-44.1, which prohibits buffer disturbance, even for beneficial retrofit 
purposes. 

 

BASIS FOR THE APPEAL 

The appeal asserts that the administrative denial misapplied the ordinance by not distinguishing between harmful and beneficial buffer 
impacts. It argues that the proposed improvements reduce impervious surface, introduce native vegetation, and provide public access 
benefits—objectives aligned with the intent of the ordinance and Comprehensive Plan. The appellant contends that rigid denial 
prevents meaningful environmental upgrades and constitutes a policy misalignment.

 

STAFF RESPONSE TO THE APPEAL 

Staff has carefully reviewed the appeal and the original approval decision and finds the following: 

• Compliance with the Zoning Ordinance: 
The administrative denial followed Section 14-44.1, which strictly prohibits new disturbance within stream buffers, regardless 
of the scope or intent of proposed improvements. 

• Legacy Site Conditions: 
The site contains legacy impervious development within the buffer dating back to the 1980s. While the proposed work would 
improve those conditions, current ordinance language does not provide flexibility for restorative activity. 

• Policy Misalignment vs. Procedural Validity: 
Staff acknowledges the project’s environmental merit but remains procedurally bound by current code language. The denial 
was not arbitrary or factually erroneous but rather consistent with strict interpretation of the ordinance. 

 

CONCLUSION AND RECOMMENDATION 

Staff finds that the original decision to approve the administrative variance was appropriate, justified, and consistent with the Zoning 
Ordinance. The applicant has demonstrated undue hardship caused by topographical constraints, as required under Section 27-7.6.5. 
Furthermore, it appears approval of this variance request would partially reverse harmful development of the past by reducing the 
amount of impervious material located within the stream buffer.  

Recommendation: Board discretion. Although the staff’s denial was required under the criteria in Chapter 14, the variance request 
appears to provide remedy for adverse impacts of past development decisions.   



APPLICATION FORMS

APPEAL OF ADMINISTRATIVE DECISION



DeKalb County Department of Planning & Sustainability 
178 Sams Street 

Decatur, GA 30030 

Lorraine Cochran-Johnson 

Chief Executive Officer 

Phone: (404) 371-2155 

dekalbcountyga.gov/planning 

Cedric Hudson 

Interim Director 

ZONING BOARD OF APPEALS APPLICATION FOR PUBLIC HEARING (VARIANCES, 

SPECIAL EXCEPTIONS, APPEALS OF ADMINISTRATIVE 

DECISIONS) 

Applicant and/or 
Authorized Representative: 

Mailing Address:  

City/State/Zip Code: 

Email:  

Telephone Home:   Business:  

OWNER OF RECORD OF SUBJECT PROPERTY 

Owner:  

Mailing Address:  

Email: _____________________________________________ Telephone: Business: 

ADDRESS/LOCATION OF SUBJECT PROPERTY 

Address:  City:  State: Zip: 

District(s): Land Lot(s):   Block: Parcel: 

Zoning Classification: Commission District & Super District: 

CHECK TYPE OF HEARING REQUESTED: 

  VARIANCE (From Development Standards causing undue hardship upon owners of property.) 

  SPECIAL EXCEPTIONS (To reduce or waive off-street parking or loading space requirements.) 

OFFICIAL APPEAL OF ADMINISTRATIVE DECISIONS. 

*PLEASE REVIEW THE FILING GUIDELINES ON PAGE 4. FAILURE TO FOLLOW

GUIDELINES MAY RESULT IN SCHEDULING DELAYS.* 

Email plansustain@dekalbcountyga.gov with any questions. 

mailto:plansustain@dekalbcountyga.gov






JUSTIFICATION FOR APPEAL



SGR/80267749.1 

JUSTIFICATION FOR APPEAL 

SUMMARY 

The Applicant owns the property formerly known as North DeKalb Mall.  The 

Applicant is in the process of redeveloping the site and must remove existing asphalt 

located within a stream buffer, which requires a variance.  The County denied the 

Applicant’s administrative stream buffer variance request. The Applicant plans to install 

landscaping and a semi-pervious boardwalk in place of the asphalt.   

STATEMENT OF FACTS AND JUSTIFICATION 

1. The Applicant owns ±71.6 acres of land along Lawrenceville Highway (the “Subject 
Property”).  The Subject Property formerly housed North Dekalb Mall.  North DeKalb 
Mall originally opened in 1965 and was later expanded in 1986.

2. A ±13-foot-high retaining wall bisects the Subject Property, running generally from the 
north to the southeast.  A large parking field and what remains of the original mall 
buildings are located on the “high side” of the retaining wall and ± 21.5 acres of wooded 
open space are located on the “low side” of the retaining wall.

3. As part of the 1986 expansion, two storm drainage ditches were constructed on the low 
side of the retaining wall.  These drainage ditches run parallel to the retaining wall and 
direct runoff from the parking field on the Subject Property into Peachtree Creek.

4. Decades after they were originally constructed, the drainage ditches were classified as 
“streams” that require a county stream buffer.

5. The Applicant is redeveloping the Subject Property into a mixed-use development 
known as Lulah Hills.

6. Roughly one acre (43,114 square feet) of impervious surface is currently located within 
the stream buffer, including the retaining wall and asphalt parking.

7. The Applicant sought an administrative variance to remove portions of the impervious 
surface from the stream buffer and replace it with landscaping and segments of a semi-

pervious boardwalk.  The request was denied and this appeal followed.

8. As demonstrated in the documents submitted with the request for administrative 
variance, which are and incorporated herein by reference, the Applicant meets all 
requirements for a stream buffer variance and the Applicant’s appeal should be 
sustained.



LEGAL AND 
CONSTITUTIONAL 

OBJECTIONS



SGR/26310268.1

NDM (EDENS), LLC 

NOTICE OF CONSTITUTIONAL CHALLENGE AND 

LEGAL AND CONSTITUTIONAL OBJECTIONS 

The Applicant respectfully states that a refusal to sustain this appeal would be 

unconstitutional as the existing zoning and/or zoning conditions and/or development 

standards on the Subject Property are unconstitutional and submits that the County’s 

Zoning Ordinance, as amended from time to time, to the extent that it classifies the 

Subject Property in any zoning district or imposes any zoning conditions which 

would preclude the development of this project, is unconstitutional as a taking of 

property, a denial of equal protection, an arbitrary and capricious act, and an 

unlawful delegation of authority under the specific constitutional provisions later set 

forth herein. Any existing inconsistent zoning of the Subject Property pursuant to 

the Zoning Ordinance deprives the owner of any alternative reasonable use and 

development of the Subject Property. Additionally, all other zoning classifications, 

including ones intervening between the existing classification and the one requested 

herein, would deprive the owner of any reasonable use and development of the 

Subject Property. Further, an attempt to impose greater restrictions upon the manner 

in which the Subject Property will be developed than presently exist, such as by way 

of approving the zoning district requested but limiting development to standards 

allowed under more stringent zoning classifications, would be equally unlawful. 
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Accordingly, the Applicant submits that the current zoning classification 

and/or zoning conditions and/or development standards, and any other zoning of the 

Subject Property save for what has been requested by it as established in the Zoning 

Ordinance, constitutes an arbitrary and unreasonable use of the zoning and police 

powers because it bears no substantial relationship to the public health, safety, 

morality, or general welfare of the public and substantially harms the Subject 

Property’s owner. All inconsistent zoning classifications between the existing 

zoning and the zoning requested hereunder would constitute an arbitrary and 

unreasonable use of the zoning and police powers because they bear or would bear 

no substantial relationship to the public health, safety, morality, or general welfare 

of the public and would substantially harm the Subject Property’s owner. Further, 

the existing inconsistent zoning classifications constitute, and all zoning and plan 

classifications intervening between the existing inconsistent zoning classification 

and that required to develop this project, would constitute a taking of the owner’s 

private property without just compensation and without due process in violation of 

the Fifth Amendment and Fourteenth Amendment of the Constitution of the United 

States, and Article I, Section I, Paragraph I and Article I, Section III, Paragraph I of 

the Constitution of the State of Georgia, 1983, and the Due Process Clause of the 

Fourteenth Amendment of the United States Constitution and the Equal Protection 

Clause of the Fourteenth Amendment to the Constitution of the United States. 
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Further, the Applicant respectfully submits that the failure to sustain this 

appeal would be unconstitutional and would discriminate in an arbitrary, capricious, 

and unreasonable manner between the Subject Property’s owner and owners of 

similarly situated property in violation of Article I, Section III, Paragraph I of the 

Constitution of the State of Georgia, 1983, and the Equal Protection Clause of the 

Fourteenth Amendment of the Constitution of the United States. 

A refusal to sustain this appeal would be unjustified from a fact-based 

standpoint and instead would result only from constituent opposition, which would 

be an unlawful delegation of authority in violation of Article IX, Section II, 

Paragraph IV of the Georgia Constitution, 1983. 

The Applicant respectfully submits that the County cannot lawfully impose 

more restrictive standards upon the development of the Subject Property than 

presently exist as to do so not only would constitute a taking of the property as set 

forth above, but also would amount to an unlawful delegation of their authority, in 

response to neighborhood opposition, in violation of Article IX, Section IV, 

Paragraph II of the Georgia Constitution, 1983. 

The Zoning Ordinance lacks adequate standards for the exercise of power to 

review this Application. Specifically, the “standards” set out are not sufficient to 

contain the County’s discretion and to provide the Courts with a reasonable basis for 

judicial review. Because the standards (individually and collectively) are too vague 
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and uncertain to provide reasonable guidance, the relevant Zoning Code is unlawful 

and violates, among other things, the Fifth Amendment and Fourteenth Amendment 

of the Constitution of the United States and Article I, Section I, Paragraphs I and II 

of the Constitution of State of Georgia. 

Any limitation on the time for presentation of the issues before the body(ies) 

that has the power to zone (conditionally or otherwise) and grant special exceptions 

or hear an appeal related to same is a violation of the guarantees of free speech under 

the First Amendment of the Constitution of the United States and Article I, Section 

I, Paragraph V of the Constitution of the State of Georgia. Further, said limitations 

are in violation of the right to petition and assemble, in violation of the First 

Amendment of the Constitution of the United States and Article I, Section I, 

Paragraph IX of the Constitution of Georgia, as well as the due process clauses of 

the U.S. and Georgia Constitutions. 

  



UNDERLYING ADMINISTRATIVE 
VARIANCE REQUEST



DEPARTMENT OF PLANNING & SUSTAINABILITY 

Revised 2/2/17 

         404.371.2155 (o) 
         404.371.4556 (f) 
  DeKalbCountyGa.gov 

178 Sams St.          
Decatur, GA 30030 

Application for Administrative Variance of Development 
Standards Per Code 14-34 (C) 

Fee: $200.00 – Existing home and $300.00 for new Development (non-refundable) payable when 
application is filed. Attach a scale site plan showing all property lines with dimensions; location, size 
and species of all significant and specimen trees; all existing and proposed buildings; storm drains; 
sanitary sewers; flood plains; state waters; buffers; easements and fences; north arrow; and land lot 
and district. The plan must depict the exact nature of the site conditions from which the variance is 
sought (grading, soil erosion and sedimentation control, storm water management, water quality 
control) per 14-34(C) 3. 
* See checklist for plan requirements.

PROPERTY OWNER:    

ADDRESS FOR WHICH THE VARIANCE IS REQUESTED: 

PHONE: E-MAIL (required):

AGENT: AGENT PHONE: 

AGENT ADDRESS: AGENT E-MAIL:  

DESCRIPTION OF REQUESTED VARIANCE: 

TYPE OF CONSTRUCTION (CHECK ONE): 

NEW RESIDENTIAL CONSTRUCTION: NEW COMMERCIAL CONSTRUCTION: 

REDEVELOPMENT OF EXISTING MULTI-FAMILY RESIDENTIAL, COMMERCIAL OR INSTITUTIONAL: 

REDEVELOPMENT OR ADDITION TO EXISTING SINGLE FAMILY RESIDENTIAL: 

14-44.4. Except as further limited herein, an applicant may request a variance from the terms of the requirements of
sections 14-37, 14-38, 14-40, 14-42 AND 14-44 of Chapter 14. The director shall have no power to consider or to grant
variances which are the responsibility of the director of the EPD pursuant to O.C.G.A. § 12-2-8 and other relevant state
statutes and regulations. Where variances involving the same project are requested from both the director of the EPD
and the director, the director shall take no action on any such request for variance until the director of the EPD grants
the variance or otherwise approves the request pending before the EPD. Receiving a variance from the director of the

Chief Executive Officer 
 Lorraine Cochran-Johnson 

 Interim Director 
 Cedric Hudson 

NDM (EDENS), LLC

2050 Lawrenceville Highway

Parcel 18 100 02 005

404-815-3620

djwebb@sgrlaw.com

Dennis J. Webb, Jr. - Smith, Gambrell & Russell, LLP

757.717.2032 jmack@edens.com

1105 W Peachtree St NE, Ste 1000

Atlanta, GA 30309

X

                                                      A variance from § 14-44.1 - Land development requirements 

and allowable stream buffer encroachments in order to continue redevelopment of the property.
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EPD does not obligate the director to permit the project to proceed if the project does not also meet all the other 
requirements of this article.  No variance from the provisions of Chapter 14 shall be authorized except as specifically 
authorized in this section or specifically authorized in another section of Chapter 14. 

14-44.4(i)(1). In  considering  any  request  for  a variance  to  the  terms of  this Chapter  authorized  in subsection (1)
above, the director shall apply all of the following criteria:

a. The request, while not strictly meeting the requirements of Chapter 14, will in the judgment of the director be at
least as protective of natural resources and the environment as would a plan which met the strict application of
these requirements. In making such a judgment, the director shall examine whether the request will be at least
as protective of the natural resources and the environment with regard to the following factors:

1. Stream bank or soil stabilization.
2. Trapping of sediment in surface runoff.
3. Removal of nutrients, heavy metals, pesticides and other pollutants from surface runoff.
4. Terrestrial habitat, food chain, and migration corridor.
5. Buffering of flood flows.
6. Infiltration of surface runoff.
7. Noise and visual buffers.
8. Downstream water quality.
9. Impact on threatened and endangered species, as those species are designated by law or federal or

state regulation. The shape, size, topography, slope, soils, vegetation and other physical characteristics of
the property.

10. The locations of all streams on the property, including along property boundaries.
11. The location and extent of the proposed buffer or setback intrusion.
12. Whether alternative designs are possible which require less intrusion or no intrusion.
13. The long-term and construction water-quality impacts of the proposed variance.

RESPONSE ______ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

___________________________________________________________________________________________________________________ 

b. By reason of exceptional topographic or other relevant physical conditions of the subject property that was not
created by which were not created by the owner or applicant, there is no opportunity for any development under
any design configuration unless a variance is granted.

RESPONSE_______________________________________________________________________ 

_______________________________________________________________________________ 

_______________________________________________________________________________ 

________________________________________________________________________________ 

See Letter of Intent

See Letter of Intent
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c. The request does not go beyond the minimum necessary to afford relief and does not constitute a grant of special 

privileges inconsistent with the limitations upon other properties which are similarly situated. 
 
RESPONSE_______________________________________________________________________ 
 
_______________________________________________________________________________ 
 
_______________________________________________________________________________ 
 
_______________________________________________________________________________ 
 
_______________________________________________________________________________ 
 
 

d. The grant of the variance will not be materially detrimental to the public welfare or injurious to the property or 
improvements in the area in which the property is located. 

 
RESPONSE____________________________________________________________________________________________________________________ 
 
_________________________________________________________________________________________________________________________________ 
 
__________________________________________________________________________________________________________________________________ 
 
_________________________________________________________________________________________________________________________________ 
 
_________________________________________________________________________________________________________________________________ 
 

e. Whether the applicant has provided a mitigation plan designed and stamped by Georgia licensed design 
professionals and whether that proposed mitigation plan is (a) non-structural; (b) designed to improve the quality 
of the stream and the associated buffer; and (c) includes a planting schedule and channel protection design. 

 
RESPONSE____________________________________________________________________ 
 
_____________________________________________________________________________ 
 
_____________________________________________________________________________ 
 
_____________________________________________________________________________ 
 
_____________________________________________________________________________ 
 

f. Whether the literal interpretation and strict application of the applicable provisions or requirements of Chapter 14 
would cause an extreme hardship, so long as the hardship is not created by the owner.  The applicant is responsible for 
providing proof of hardship. The proof shall demonstrate the difficult site conditions and possible alternate designs. 
The director shall not grant any stream buffer variances if the actions of the property owner of a given property have 
created the conditions of hardship on the property. 

 

See Letter of Intent

See Letter of Intent

See Letter of Intent
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RESPONSE______________________________________________________________________________________________________________________ 

___________________________________________________________________________________________________________________________________ 

___________________________________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________________________________ 

APPLICANT_ _______________________________________________________ DATE: _ ____________________________ 

SIGNATURE  

************************************************************************************ 

AMOUNT: MAP REFERENCE   

RECEIPT ZONING DISTRICT 

DATE RECEIVED: ____________________________________________FILE #  ____________________________________ 

TYPE OF VARIANCE GRANTED: 

___________________________________________________________________________________________________________________________________ 

___________________________________________________________________________________________________________________________________ 

___________________________________________________________________________________________________________________________________ 

___________________________________________________________________________________________________________________________________ 

ACTION TAKEN: 

____________________________________________________________________________________________________________________________________ 

____________________________________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________________________________ 

DATE: 

DIRECTOR OF DEVELOPMENT 

See Letter of Intent

NDM (EDENS), LLC c/o Dennis J. Webb, Jr. 3/17/2025
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Stream Buffer Variance Checklist 

 Show graphic scale and north arrow, including location of all streams, wetlands, floodplain boundaries
and natural features as determined by field survey.

 Delineate all state waters located on or within 200 feet of the project site.

 Delineate 25-foot undisturbed buffers of state waters and 50-foot buffers along designated trout streams
from wrested point of vegetation.

 Delineate 75-foot undisturbed buffers of state waters from wrested point of vegetation.

 Identify the project receiving waters and describe adjacent areas – such as streams, lakes, drainage
ditches, residential areas etc., which might be affected.

 Variance from GA. E.P.D. required for encroachment in 25-foot state waters buffers.

 All proposed mitigation plans shall be designed and stamped by a Georgia-licensed designed professional.

 Show double row Type –C silt fence between land disturbing activity and state waters, wetlands, 2025 built-
out conditions and/or I.R.F.

 File notice of intent and notice of termination with GA. E.P.D. and DeKalb Co., if land disturbance is one (1)
acre or more or within 200 feet of state waters. Submission must be 14 days prior to start of land
disturbance activities.

 Show soil series and their delineation.

 Provide existing and proposed lot coverage.

 Show limits of disturbance on E&SC plans.

 Provide name, address, email address and phone number of developer/owner.

 Provide Power of Attorney, if you are not the owner.

 Provide name and phone number of 24 – hour local erosion and sediment control contact.

 Show certification number, signature and seal of qualified plan designer.

 Provide vegetative plan for all temporary and permanent vegetative practices, including species, planting
dates, seeding,

*No permanent non erodabel structure can be placed within the 75’ Dekalb County Stream Buffer.
 Show location and detail of erosion and sediment control practices, using uniform coding symbols from the

manual for Erosion and Sediment Control in Georgia, Chapter 6. Practices may include, but not limited to:

 Construction exit
 Sediment Barrier per DeKalb STD. 900
 Retrofitting
 Storm Outlet Protection
 Temporary sediment basin and calculations
 Storm drain inlet sediment traps
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 Channel stabilization and vegetation
 Check dams
 Rock filter dams
 Down drains
 Temporary creek crossings
 Mat blankets
 Other

 Provide 67 cubic yards per acre sediment storage. This can’t be located within the 75’ buffer area.

 Provide a list of distinct and super district commissioners within which the property is located.

 Provide a list of abutting property owners to subject property.

 Posting of signs on site is required within 48 hours of submittal of a complete stream buffer variance
application. Provide a dated photograph of the posted notice as evidence of posting within 48 hours of posting.

Notes on Plan: 

 Erosion and sediment control measures and practices to be inspected daily.

 Cut and fill slopes shall not exceed 3H: 1V on residential projects and lots, and lots shall not exceed 2H: 1V on
all other projects.

 “ I certify that the permittee’s erosion, sedimentation and pollution control plan provides for an appropriate and
comprehensive system of best management practices required by the Georgia Water Quality Control Act and the
document ‘Manual for Erosion and Sediment control in Georgia’, published by the State Soil and Water
Conservation Commission as of January of the year in which the land disturbing activity was permitted, provides
for the sampling of the receiving water(s) or the sampling of the storm water outfalls and the designed system of
Best Management Practices and sampling methods is expected to meet the requirements contained in the General
NPDES Permit NO. Gar 10000-.”(1,2 or 3).

 “ I certify under penalty of law that this plan was prepared after a site visit to the locations described herein
by myself or my authorized agent, under my direct supervision”

 Inspections by qualified personnel provided by the primary permittee and the associated records shall be
kept on site in compliance with Gar.10000- (1,2 or 3).
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ADDITIONAL QUESTIONS: 

Do all property lines bear dimension? 
☐Yes ☐No

Does it include Existing Grading Topography and Proposed Contours? 
☐Yes ☐No

Have you inserted other Plans or Documents? 
☐Yes ☐No

If so, list them below: 

Are you showing Water Quality Control? 
☐Yes ☐No

If Buffer Reduction Request, it is required a stream buffer zone of 75’. How many feet of Buffer are you 
requesting? Feet 

Check the box below if drawings indicate all of the following: The standard Dekalb 75 feet buffer; the standard 
State of Georgia 25 feet buffer; as well as the requested reduced buffer. 

☐Yes ☐No

Name what design feature or buffer management requirements have been proposed for the planned reduction. 

x

x

25

x

Retaining wall, landscaping (natural green areas), wood decking

2572
Rectangle

2572
Typewritten Text
50

2572
Typewritten Text
(encroachment into the first 25' of the Dekalb County buffer)
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Stream Buffer Variance 

“Example Sign” 

(Sign must be 20” x 22” Minimum) 

Name of Applicant: 

Address of Property: 

Site Plan Designer: 

Contractor: 

Type of Work: 

AP Number: 

Date Variance Applied for: 



STATEMENT OF INTENT 



 

 
 
 

STATEMENT OF INTENT/JUSTIFICATION 
 
 

and 
 
 

Other Material Required by 
DeKalb County Zoning Ordinance 

 
 

for the 
 
 

Stream Buffer Variance Application 
 
 

of 
 
 

NDM (EDENS), LLC 
 
 

for 
 

 
± 71.67 Acres of Land 

located in 
Land Lots 100 and 101, 18th District, DeKalb County 

Being Addressed as   
2050 Lawrenceville Highway 

Decatur, Georgia 30033 
Parcel No:  18 100 02 005 

 
 

§ 14-44.1: To allow for an encroachment into the county stream  

buffer to reduce the amount of impervious surface area 

 
 
 
 
 

Submitted by Applicant: 
 
 

James McKenney, Senior Vice President 
EDENS / NDM (EDENS), LLC 

56 East Andrews Drive, Suite 28 
Atlanta, Georgia 30305 

803.269.8913 
jmckenney@edens.com 

  



 

Letter of Intent/Justification 

 
Please accept this letter as a statement of intent/justification for a Stream Buffer Variance 

Application at Lulah Hills.  The site is located approximately 415 feet south of the intersection of 
Lawrenceville Highway and North Druid Hills Road being Tax Parcel Number 18 100 02 005 and having 
frontage on 2050 Lawrenceville Highway in Decatur, Georgia 30033 (the “Subject Property”).  NDM 
(EDENS), LLC (the “Applicant”) is seeking a variance from § 14-44.1 – Land development requirements 
and allowable stream buffer encroachments in order to continue redevelopment of the Subject Property.   

 
North DeKalb Mall originally opened in 1965 and was later expanded in 1986.  As part of the 

expansion, two (2) storm drainage ditches were constructed on the low side of the retaining wall.  These 
drainage ditches direct runoff from the high side of the site into South Fork Peachtree Creek.  The Subject 
Property on the low side of the wall is comprised of 21.5 acres of wooded open space adjacent to the 
creek.  The Applicant acquired the entire site in 2021 and rezoned the Subject Property in accordance 
with the County Comprehensive Plan to allow for a mixed-use development (MU-4) as approved by the 
Board of Commissioners in 2022 (Z-22-1245595).  An amendment was later filed to incorporate two (2) 
additional properties and some minor modifications to both the plan and conditions.  These applications 
(Z-24-1247113/CZ-24-1247114) were approved by the Board in 2024.  The Subject Property has since 
been consolidated into one 71.67-acre parcel of irregular shape.   
 

In 2009, the county adopted a stream buffer ordinance (09-05) establishing the seventy-five-foot 
(75’) stream buffer which is the subject of this application.  The two (2) areas of concern for the variance 
request are the man-made ditches that now meet the definition of a stream per DeKalb County Land 
Development Code (the “code”).  Section 14-1 defines a stream as natural, running water flowing 
continuously or intermittently in a channel on or below the surface of the ground, and includes all streams 
depicted on the 1995 DeKalb County Geographic Information System (GIS) map.  The code requires a 
minimum 75’ continuous undisturbed natural vegetative stream buffer on either bank of the steam, 

preserving existing mature riparian forest (§ 14-44.1(a)(1)).  The existing stream buffer includes an 
approximate thirteen foot (13’) high retaining wall separating the mall development on the high side from 
the open space and stream on the low side.  The Applicant proposes work into the stream buffer for the 
purpose of the redevelopment consistent with the approved Master Development and Open Space Plans 
(See attached Zoning Exhibits, submitted with this application).   
 
DeKalb County Variance Criteria and Written Analysis 

 
 The Applicant satisfies all of the criteria for granting a variance request, as set forth in the DeKalb 
County Zoning Ordinance § 7-5.3 – Applications for variances; and criteria to be used by the zoning 
board of appeals in deciding applications for variances: 
 
1.  There is an extraordinary or exceptional physical condition(s) pertaining to the particular piece of 

property, which was not created by the owner, previous owner, or Applicant; by reason of a clearly 

demonstratable condition(s), the strict application of the requirements of this chapter would deprive 

the property owner of rights and privileges enjoyed by other property owners in the same zoning 

district, as distinguished from a special privilege or convenience sought by the property owner.  

 

It is important to note that the Applicant did not create the scenario at play on the subject property.  
As stated above, the development of the mall and the construction of the retaining wall predates the 
existence of the Stream Buffer Ordinance in DeKalb County.  As such, there is an existing encroachment 
of around one (1) acre (43,114 square feet) of impervious parking lot area into the county stream buffer.  
About 36% of this area (or 15,623 square feet) is within the 25’-50’ stream buffer.  As noted above, the 
parking lot sits on top of the 13’ high retaining wall and approximately 20’ above the edge of the stream.   
 



 

The Applicant proposes to replace part of the existing asphalt with landscaping and a small area of semi-
pervious wood decking, restoring the area to be more compliant with the intent of the Stream Buffer 
Ordinance.  It should also be pointed out that there is no additional encroachment within the 75’ stream 

buffer being requested with this application.  
 
There are two (2) proposed encroachment areas, the northern area associated with the activation of 

Wild Honey and Promenade Parks, as well as the southern area associated with the addition of parking 
lot landscaped islands (see Stream Buffer Variance Exhibits, submitted with this Application).  The Zoning 
Board of Appeals (the “ZBA”) is authorized to approve applications for variances within the inner 25’ of 

the county stream buffer nearest the stream.  There is no disturbance proposed within the first 25’ of the 

state stream buffer.  
 

Northern Encroachment (Wild Honey and Promenade Parks): 

 
Per approved Conditions Vb & Vf of CZ-24-1247114 regarding Open Space, a 12’ wide Shared-Use 

Path/Promenade and linear park shall be constructed between Wild Honey and Promenade Parks in the 
general location shown on the Master Development Plan and Sheet LA 1 in Exhibit D (See attached 
Zoning Exhibits, submitted with this application).  And Wild Honey Park shall consist of a mixture of hard 
surfaces, landscaped areas, and casual seating that can be activated by a variety of events.  The design 
shall be similar to that shown on Sheet LA 1 in Exhibit D (See attached Conditions, submitted with this 
application).  In order to achieve a proposed design in substantial conformance with the approved plans 
and conditions, the Applicant is proposing the removal of almost all of the existing asphalt parking lot in 
the northern area.  99% of the impervious surface will be removed and replaced with pervious landscaped 
areas while the remainder will be replaced with a semi-pervious wood decking consistent with the 
Promenade Seating and Woodland Overlook shown in the Zoning Exhibits.  
  

25’ County Stream Buffer Nearest Stream (25’-50’) for approval by the ZBA 
Existing Impervious Area = 2,016 square feet 
New Pervious Area = 1,987 square feet, consisting of: 

• New Pervious Landscaped Area = 1,866 square feet 
• New Pervious Wood Decking = 121 square feet 

Impervious Area to Remain = 29 square feet 
 

There are no existing pervious areas that are proposed to be converted to impervious areas. 
 
Southern Encroachment (Parking Lot Area Landscaping): 

 
Per the Parking Area Landscaping Requirements (§ 5.4.4) of the DeKalb County Zoning Ordinance, 

one (1) 250 square foot island shall be provided for every ten (10) parking spaces.  No parking space 
shall be more than forty feet (40’) from a tree.  In order to bring the existing parking lot to remain into 
compliance with the current code, the Applicant is proposing the removal of small areas of asphalt to be 
replaced with landscaped islands.   
  

25’ County Stream Buffer Nearest Stream (25’-50’) for approval by the ZBA: 
Existing Impervious Area = 13,607 square feet 
New Pervious Area = 1,060 square feet 
Impervious Area to Remain = 12,547 square feet 

 
There are no existing pervious areas that are proposed to be converted to impervious areas. 

 
 
 



 

The alternative plan would require leaving the existing asphalt paving within the stream buffer.  This 
alternative would restrict the use of Wild Honey and Promenade Parks.  Such a plan would not comply 
with the intent of the approved Master Development Plan and Conditions and would not meet the Parking 
Area Landscaping Requirements. 
 
2. The requested variance does not go beyond the minimum necessary to afford relief and does not 

constitute a grant of special privilege inconsistent with the limitations upon other properties in the 

zoning district in which the subject property is located:  

 

The requested variance seeks to improve the stream buffer, does not go beyond the minimum 
necessary to afford relief and does not constitute a grant of special privilege.  The encroachment into 
the stream buffer already exists in the current condition due to the development of the mall and the 
construction of the retaining wall predating the existence of the ordinance in DeKalb County.  There is 
no additional encroachment within the 75’ buffer being requested with this application.  The approval 
of the variance would reduce the amount of impervious surface within the stream buffer by 3,047 
square feet.   

 
3. The grant of the variance will not be materially detrimental to the public welfare of injurious to the 

property or improvements in the zoning district in which the subject property is located:  

 

The grant of the variance will not be materially detrimental to the public welfare or injurious to the 
property or improvements in the zoning district.  The proposed variance will benefit the Property by 
allowing for complete functionality of Wild Honey Park and meet the requirements of the Parking Area 
Landscaping code.  This request is to replace existing impervious area with pervious landscaped 
areas.  More natural green areas with landscaping within the stream buffer will improve the noise and 
visual buffer as well as decrease the amount of stormwater runoff from the site and improve the 
downstream water quality. 

  
4. The literal interpretation and strict application of the applicable provisions or requirements of this 

chapter would cause undue and unnecessary hardship:  

 

The literal interpretation and strict application of the applicable provisions or requirements of this 
chapter would prevent the Application from being in substantial conformance with the Master 
Development and Open Space Plans.  The ordinance as written contemplates new encroachments 
into the stream buffer.  This request is to remove existing impervious areas from the stream buffer; 
however, literal interpretation of the ordinance would prevent making the site more compliant with the 
intent.  

 

5. The requested variance would be consistent with the spirit and purpose of this chapter and the 

DeKalb County Comprehensive Plan text:  

 

The requested variance would be consistent with the spirit and purpose of this chapter and the 
DeKalb County Comprehensive Plan text as it would allow for the Subject Property to be used to its 
highest and best use in accordance with the applicable MU-4 zoning district and decreases the extent 
of encroachment within the stream buffer.   

 
 

 

 

 

 

 

 



 

Notice of Constitutional Challenge to Underlying Zoning and Preservation of Constitutional Rights 

   
Under these circumstances, a refusal to issue the variance in question would be unconstitutional 

and unlawful, arbitrary, capricious, irrational and a manifest abuse of discretion; all in violation of the Fifth 
and Fourteenth Amendment of the Constitution of the United States, and Article I, Section I, Paragraph I, 
and Article I, Section III, Paragraph I of the Constitution of the State of Georgia. 
 

A refusal to grant the requested variance would discriminate unfairly between the Applicant and 
others similar situated in violation of the Fifth and Fourteenth Amendment of the Constitution of the United 
States, and Article I, Section I, Paragraph I, and Article I, Section III, Paragraph I of the Constitution of the 
State of Georgia. 
 

A refusal to grant the requested variance would amount to a taking of property, in violation of the 
Fifth and Fourteenth Amendment of the Constitution of the United Stat3es, and Article I, Section I, 
Paragraph I, and Article I, Section III, Paragraph I of the Constitution of the State of Georgia.  
 
Conclusion 

 

For these reasons, we respectfully request approval of a stream buffer variance as set out above.  The 
Applicant welcomes any questions and feedback from staff.  
 
This 24th day of February, 2025.    
 
Respectfully submitted, 
   
NDM (EDENS), LLC 
 
 
 
 
James McKenney, PE 
Senior Vice President, Construction 
 
 
cc:  Jessica Mack, PE, LEED AP 
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Plan Notes:
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South but the width shall not be decreased by more than 5' from what is shown on the
plan.
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CONDITONSCZ-24-1247113 

(Formally Z-22-1245595 

as approved by the Board of Commissioners on May 26th, 2002) 

 

Rezone from C-1 (Local Commercial) to MU-4 (Mixed Use – 4) 

 

August 22, 2024 

 

I. Zoning District, Master Development Plan and Exhibits: 

 

Master Development Plan, prepared by Kimley-Horn and dated 04/25/2022 
and revised 08/22/2024, is attached hereto as Exhibit “A” (the “Master 
Plan”). Subject to the other conditions contained herein, the Master Plan is 
hereby approved as the long-term planning document that will provide a 
guide for future growth and development. It is expressly recognized that the 
Master Plan is intended to be dynamic and to allow for future flexibility in 
both the design of the project and its development and reasonable 
modifications are both anticipated and authorized, as provided for in Article 
27-7.3.10 of the Zoning Ordinance. However, the street layout and 
percentage mix of land uses, maximum square footages of land use types, 
and minimum square footage of open space in the development shall be 
substantially the same as those shown on the Master Plan. Similarly, the 
cross-hatched areas on the Master Plan are intended as flexible areas limited 
to the following uses: existing to remain, commercial, and/or a hotel in 
Block B; commercial, commercial and townhomes or townhomes only in 
Block C; commercial, townhouses, or multi-family residential in Block F; 
and existing to remain or commercial in Block J. A Master Sign Program, 
prepared pursuant to Section 2.19.4.B.4.b. and attached as Exhibit “B” (the 
“Sign Package”), dated 05/26/2022 and revised 07/01/2024 is incorporated 
herein as a condition of this rezoning. The Architectural Standards, prepared 
pursuant to Section 2.19.4.B.4.a., are attached as Exhibit “C”, dated 
04/27/2022 and incorporated herein as a condition of this rezoning. Open 
Space shall be provided per the Open Space Plans which are attached as 
Exhibit “D”, dated 05/20/2022 and incorporated herein as a condition of this 
rezoning. In addition, the Subject Property will be subdivided in the future 
and a subdivision map is attached hereto as Exhibit “E” (the “Subdivision 
Plan”), dated 04/25/2022 and revised 08/22/2024 and incorporated herein as 
a condition of this rezoning. A Sustainability Program, attached as Exhibit 
“F”, dated 05/20/2022 and made a condition herein, shall be implemented as 
part of the overall project. 
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II.  Phasing: 
 

a. Developer shall build no more than 750 multi-family units until 140,000 
square feet of non-office commercial space (to include existing non-
office commercial space proposed for renovation) has been constructed 
or renovated. 

 
III.   Uses, Building Heights and Parking: 

 
a. Non-Office Commercial: 

 

1. Non-Office Commercial uses, to include Retail, Restaurant, and/or 
Recreation and Entertainment uses as identified in Article 27-4.1.3, 
shall be developed for up to 380,000 square feet of combined space 
and any square footage not used under this commercial threshold 
may be transferred to other non-residential uses, subject to these 
conditions, provided that non-office commercial uses together with 
the office and hotel uses shall comprise a minimum of 20% of total 
building square footage (excluding townhouse building square 
footage).  

2. Non-Office Commercial building heights shall be limited to a 
maximum of two stories or 50 feet, whichever is less, unless 
incorporated into a mixed-use building. 
 

b. Office and Hotel: 
 

1. Office uses shall be developed for up to 180,000 square feet, 
except that unused commercial square footage may be transferred 
to office uses, which shall increase this threshold proportionately 
(but not the DRI threshold for office uses). 

2. Up to 150 hotel rooms are allowed. Additional hotel rooms may be 
added up to a maximum of 180 hotel rooms, but only if the amount 
of allowable commercial space is reduced by 500 square feet for 
each additional room (but not the DRI threshold for hotel rooms). 

3. Office and hotel building heights shall be limited to a maximum of 
eight stories (100 feet). 
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4. Developer shall be allowed to locate office and/or hotel uses 
throughout all Blocks except Blocks E and G. . Further, Developer 
shall be allowed to locate office uses above any retail building, so 
long as the square footage thresholds and maximum building 
heights herein are not exceeded. If office is incorporated into the 
Flexible Area cross hatched in Block C, it shall be limited to three 
stories or 50’.  

 
c. Residential: 

 
1. Residential uses shall consist of a combination of multi-family 

units and townhome units (for-sale and/or for-rent) and shall not 
exceed 1,800 total units. Further, multi-family units shall not 
exceed 1,700 units. The Developer agrees to and shall submit a 
variance request to reduce the minimum required number of 
parking spaces for multi-family units to 1 parking space per unit. 
Subject to approval of such variance, a maximum of 1.5 parking 
spaces shall be permitted per unit. Developer shall endeavor to 
provide the minimum number of parking spaces necessary and in 
no case more than one parking space per bedroom. This condition 
does not prohibit the rental of residential parking spaces separately 
from the residential housing. 

2. Developer may add micro-units to townhouses, multi-family 
buildings, or stand-alone micro-unit buildings. Micro-units, as may 
subsequently be defined in the zoning ordinance, shall not count 
toward the overall unit count or the calculation of total building 
area in III.a.1. above.  

3. Multi-family building heights shall not exceed six-stories (75 feet) 
unless ground floor commercial is incorporated, in which case the 
maximum building height shall be seven-stories (85 feet). The 
height of Residential Building D3 shall not exceed six-stories (75 
feet) within 100 feet of the townhouses located in Block E. 

4. Townhome building heights shall be a maximum of three stories 
(45 feet). Rooftop structures, e.g. trellises, canopies, building pop-
ups, on townhomes that do not exceed 50% of the total area of the 
roof deck surface shall not be considered as a building story but 
shall be subject to the 45-foot height limitations herein. 
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d. Prohibited Uses: 
 

1. The following use shall be prohibited in all portions of the 
development: Any use related to adult entertainment or adult 
service facility, pawn shop, title loan, check cashing, convenience 
store, gas station, funeral home/crematorium, or drive-through 
restaurant. 

 
IV.  Building Locations and Orientation: 

 
a. Subject to the other conditions contained herein, the final location, size, 

and use of buildings and parking shown on the plan may vary as provided 
for in Article 27-7.3.10 of the Zoning Ordinance, but the overall density 
cannot exceed the proposed development program summary, except as 
may be allowed by these conditions. 
 

b. Block A shall have the following limitations:   
1. A primary entrance to at least one tenant in Building A20 shall be 

on Road A and its facade shall have windows and/or doorways that 
occupy at least fifty (50) percent of the width of the first-floor 
street-level façade. 

2. The primary entrance to tenants in Buildings A50 and A60 shall be 
on Road A, Road E and/or Road C and these facades shall have 
windows and/or doorways that occupy at least twenty-five (25) 
percent of the width of the first-floor street-level façade. 

3. A primary or secondary entrance to at least one tenant in Buildings 
A65 and A70 shall be on Mistletoe Extension or Road E. The 
primary entrance to tenants in Building A80 shall be on Mistletoe 
Extension or the parking lot. The primary entrance façades shall 
have windows and/or doorways that occupy at least fifty (50) 
percent of the width of the first-floor street-level façade.  The sides 
of Buildings A70 and A80 that face Mistletoe Extension shall 
either have windows and/or doors that comprise at least fifty (50) 
percent of the width of the first-floor street-level façade; be 
decorated with a mural or painting; be a green wall; or have a 
comparable design treatment, subject to approval by the Director 
of Planning and Sustainability or designee.  
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4. A minimum of one (1) fifteen (15) foot wide breezeway shall be 
provided from the lower level of the parking structure in 
Residential Building A1 to Road E. The breezeway shall be well-lit 
at all times, shall be surveilled with security monitors, and shall be 
open, accessible, and ungated at all times. 

5. The openings in Residential Building A1intended for loading 
and/or waste management access shall be high enough to 
accommodate sanitation and recycling vehicles.  

6. In the areas of Residential Building A1 which do not have ground 
floor retail, the ground floor residential units shall provide 
doorways to Road C. Such doorways can be secondary entrances 
but shall imitate front doors.  The doorways and windows of said 
ground floor residential units shall comprise at least 30% of the 
width of the front facades of the ground floor residential units. 

7. The rear of Building A10 and the service areas for A10 and A20 
shall be screened from Road A with a combination of decorative 
walls and/or landscaping, subject to approval by the Director of 
Planning and Sustainability or designee. 
 

c. Block B shall have the following limitations: 
1. The primary entrance to tenants in Building B30 shall be on Road 

A and these facades shall have windows and/or doorways that 
occupy at least fifty (50) percent of the width of the first-floor 
street-level façade. 

2. The primary entrance to tenants in BuildingB80 shall be on Road 
A,Road C, or Tangerine Park and this primary entrance façade 
shall have windows and/or doorways that occupy at least twenty-
five (25) percent of the width of the first-floor street-level façade. 

3. The primary entrance to tenants in Building B70 shall be on 
Tangerine Park or Road C and this primary entrance façade shall 
have windows that comprise at least fifty (50) percent of the width 
of the first-floor street-level façade. 

4. The primary lobby to Building B10 shall be on Road A or the 
Office Plaza adjacent to Road A and these facades shall have 
windows and/or doorways that occupy at least fifty (50) percent of 
the façade. 

5. The Flexible Area B hatched location indicated on the Site Plan 
can be Commercial Uses and/or a Hotel Use.  The existing 
building and parking lot may remain, but all uses must comply 
with these conditions and/or the applicable zoning codes. 
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6. A minimum of one (1) fifteen (15) foot wide breezeway shall be 
provided from the lower level of the parking structure in 
Residential Building B1 to Road A. In addition, breezeways shall 
be provided on each side of the vehicular entrance to the parking 
structure from Road A. The breezeways shall be well-lit at all 
times, shall be surveilled with security monitors, and shall be open, 
accessible, and ungated at all times. 

7. The openings in the liner building around the structured parking in 
Block B intended for loading and/or waste management access 
shall be high enough to accommodate sanitation and recycling 
vehicles.  

8. The primary or secondary entrance to tenants in Building B90 shall 
be on Road C. This primary entrance façades shall have windows 
and/or doorways that occupy at least fifty (50) percent of the width 
of the first-floor façade. 
 

d. Block C shall have the following limitations: 
1. The primary entrance to tenants in Buildings C5, C10, and C30 

shall be on Road A, Road C, or Lemon Park and these facades 
shall have windows and/or doorways that occupy at least fifty (50) 
percent of the width of the first-floor street-level façade. 

2. The primary entrance to Building C50 (Existing Marshall’s) shall 
remain in the existing store entrance location. 

3. The primary entrance façades for Buildings C40A and C40B shall 
have windows and/or doorways that occupy at least fifty (50) 
percent of the width of the first-floor façade.  

4. A primary or secondary entrance to tenants in Buildings C60, C80 
and C85 shall face Road C. These primary entrance façades shall 
have windows and/or doorways that occupy at least fifty (50) 
percent of the width of the first-floor street-level façade for 
buildings C80 and C85 and thirty-five (35) percent of the width of 
the first-floor street-level façade for building C60. 

5. The Flexible Area C hatched location indicated on the Site Plan 
can be Commercial Uses only like shown on the Site Plan, 
Townhouses only or Townhouses facing on Wild Honey Park with 
a Commercial Building located to the south behind the 
townhouses. 

 
 
 



August 22, 2024 

7 
SGR/37569778.2 

e. Block D shall have the following limitations: 
1. The primary entrance to tenants in Buildings D5 and D10 shall be 

on Road A or Road C and these facades shall have windows and/or 
doorways that occupy at least fifty (50) percent of the width of the 
first-floor street-level façade. 

2. In the areas of Residential Building D1 which do not have ground 
floor retail, the ground floor residential units shall provide 
doorways to the adjacent roads. Such doorways can be secondary 
entrances but shall imitate front doors.  The doorways and 
windows of said ground floor residential units shall comprise at 
least 30% of the width of the front facades of the ground floor 
residential units. 

3. Ground floor retail can be constructed anywhere in Building D5 
and in Residential Building D1 along Road A. 

4. Ground floor retail in Buildings D2 and D3 shall not be required. If 
ground floor retail is constructed in Buildings D2 and/or D3 it shall 
be limited to 5,000 SF in each location and shall be located along 
the parks adjacent to Road D.  The primary entrance to tenants in 
these retail spaces shall be on the adjacent roads or parks and these 
facades shall have windows and/or doorways that occupy at least 
fifty (50) percent of the width of the first-floor street-level façade.  
At least thirty (30) percent of the width of the facades of stories 
above the ground floor, and of the ground floor if the ground floor 
is residential, shall be comprised of window and door openings.   

5. The openings in Residential Building D1 intended for loading 
and/or waste management access shall be high enough to 
accommodate sanitation and recycling vehicles if 
sanitation/recycling is located in the parking structure, otherwise 
sanitation and recycling areas shall be screened. 

6. Townhouses may be incorporated into Block D and the building 
locations may vary from those shown including the addition of 
internal streets as long the Shared-Use Path connecting Road B and 
Road C remains and a multi-use park and dog park at similar sizes 
to those shown on Sheet LA 2 are constructed adjacent to the path. 

7. In the areas of Residential Building D2 and D3 which do not have 
ground floor retail, the ground floor residential units shall provide 
doorways to the adjacent streets. Such doorways can be secondary 
entrances but shall imitate front doors.   
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The doorways and windows of said ground floor residential units 
shall comprise at least 30% of the width of the front facades of the 
ground floor residential units in all locations where adjacent 
sidewalk grades allow.  
 

f. Block E shall have the following limitations: 
1. Only Residential Dwellings as allowed in Table 4.1 Use Table of 

the DeKalb County Zoning code shall be permitted in Block E. 
2. Where adjacent to single-family residential, building heights shall 

be limited by the transitional height plane as required by the 
DeKalb County code. 

3. Residential units adjacent to Road B and the shared-use path shall 
provide doorways to Road B or the shared-use path. Such 
doorways can be secondary entrances but shall imitate front doors.  
The doorways and windows of said ground floor residential units 
shall comprise at least 30% of the width of the front facades of the 
ground floor residential units. 
 

g. Block F shall have the following limitations: 
1. Uses shall consist of commercial buildings or residential buildings 

consisting either of townhouses or a multi-family building limited 
to 6 stories in height. 

2. Due to the elevation change across the site, street facing doorways 
may not be possible in all locations but a connection to the street 
from all entry doors shall be required.  
 

h. Block G – Open Space shall have the following limitations: 
1. The area shall be limited to open space to include paved or 

unpaved trails, community gardens, an existing detention pond by 
Orion Drive, and other passive or active recreational uses as 
deemed appropriate by the Director of Planning and Sustainability, 
or designee based upon the intent of the Conservation/Open Space 
designation in the Comprehensive Plan. 
 

i. Block J shall have the following limitations: 
1. The Flexible Area J hatched location indicated on the Site Plan can 

be Commercial Uses only.  The existing building and parking lot 
may remain, but all uses must comply with these conditions and/or 
the applicable zoning codes. 
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V.  Open Space:  

 
a. Developer agrees to (a) contribute $35,000 to DeKalb County (or other 

appropriate entity) towards improvements to the Community Garden and 
(b) construct a gravel driveway ramp to provide access to said 
Community Garden   Developer shall make the funds in (a) above 
available within thirty (30) days of demand but in no case prior to the 
issuance of the first Certificate of Occupancy and shall complete item (b)  
as part of the first Land Development Permit issued for the project 
subject to all other necessary governmental approvals. 

b. A 12’ wide Shared-Use Path/Promenade and linear park shall be 
constructed between Wild Honey Park and Promenade Park in the 
general location shown on the Master Development Plan and Sheet LA 1 
in Exhibit D. An 8’ wide sidewalk and linear park shall be constructed 
north of Promenade Park, a portion of which is located in the already 
cleared portion of the 50’ transitional buffer, in the general location as 
shown on the Master Development Plan and Sheet OS 1. These 
paths/sidewalks shall be located within a public access area and shall not 
be gated, although reasonable restrictions may be placed on the hours 
such paths are open to the general public. 

c. Lemon Park shall be built in the first phase of the project and shall 
consist of a combination of turf, grass, landscaping, hardscaping, seating 
and/or play areas; the design shall be similar to that shown on Sheet LA 3 
in Exhibit D. Outside dining and events shall be allowed if such dining 
and/or events remain inside the Park and do not obstruct pedestrian 
access to buildings via sidewalks and hardscaping around the buildings.  

d. A dog park and multi-use park shall be constructed in Block D adjacent 
to the Shared-Use Path, an internal road, or adjacent to a pedestrian path 
connecting to the Shared-Use Path or internal road. The multi-use park 
shall consist at a minimum of some turf or grass play areas as well as 
passive or active recreational areas.  A dog waste disposal station shall be 
provided in the dog park and in strategic locations adjacent to the dog 
park. The design shall be similar to that shown on Sheet LA 2 in Exhibit 
D. 

e. Promenade Park shall consist of the Shared-Use Path and seating and 
landscape areas, creating an entry/transition from the future Block G 
PATH trail into the site. The design shall be similar to that shown on 
Sheet LA 1 in Exhibit D. 

jmack
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f. Wild Honey Park shall consist of a mixture of hard surfaces, landscaped 
areas, and casual seating that can be activated by a variety of events. The 
design shall be similar to that shown on Sheet LA 1 in Exhibit D. 

g. The Entrance Plaza on Mistletoe Extension shall be a pedestrian 
orientated park integrated into the area between Mistletoe Extension and 
the retail uses to create an inviting activated entrance from Mistletoe 
Road into the project site. Outside dining may be provided in portions of 
the entrance plaza as long as pedestrian access is maintained through the 
park area. An entrance sign may be added in compliance with the Master 
Sign Program. 

h. Public access shall be provided across all Open Spaces as shown on 
Sheets OS 1, LA 1, LA 2, and LA3 contained in Exhibit D. These areas 
are private but shall be made available to the general public, although 
reasonable restrictions may be placed as to the use of such spaces and the 
hours such spaces are open to the general public. 

i. Before County issuance of a land disturbance permit, the Developer shall 
submit a plan to the Director of Planning and Sustainability outlining the 
continued maintenance of the Block G Open Space area. Such plan may 
be self-administered by the Developer and/or administered by a third 
party under contract or agreement with Developer or a combination 
thereof.  Further, Developer may sell or transfer some or all of the area to 
a third party, such as a conservation organization or governmental entity, 
who accepts the ongoing maintenance responsibilities. While the primary 
intent of the area is as a forested conservation area, the continued 
maintenance will include general cleanup of trash, removal of invasive 
species, and maintenance of trails or other active/passive open spaces 
areas established in Block G. Developer may reserve the right to 
terminate any agreements with third parties and take back maintenance of 
the Block G Open Space area. 

 
VI. PATH Trail Connection: 

 
a. The Developer(s) and/or Owners shall allow construction of a future 

PATH trail in Block G as shown on the Master Plan and Sheet OS 1. The 
final location of such trail within Block G shall be determined by DeKalb 
County in conjunction with the Developer as long as the trail connects to 
trail built by the Developer in Promenade Park.  
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The Developer(s) and/or Owners shall grant, at no cost, to DeKalb 
County or appropriate entity a 25’ wide permanent easement and 
construction easements as required for construction and continued 
operation and maintenance of such trail within Block G; the PATH trail 
within Block G shall be maintained by DeKalb County.  
 

VII. Infrastructure:  

  
a. Contingent upon  any necessary approvals, Developer agrees to 

contribute $550,000 to DeKalb County (or other appropriate entity) to be 
exclusively applied towards the following improvements, which are 
public improvements: (a) the improvements to the intersection of Birch 
Road and North Druid Hills Road as outlined in the GRTA Notice of 
Decision dated April 14, 2022 and (b) the construction of a Shared-Use 
Trail on Mistletoe Road extending from the project site to North Druid 
Hills Road (hereafter collectively the “Improvements”). Developer shall 
have no obligation to provide funding for the Improvements except as 
specified in this condition.  Developer shall make said funds available 
within thirty (30) days of demand but in no case prior to the date 
Developer makes application for a Land Disturbance Permit.  Further, 
Dekalb County shall cause the improvements identified in (a) and (b) 
above to be completed within 36 months of approval of this 
rezoning. The Developer shall self-perform the following improvement, 
which is a public improvement: the improvement to the intersection of 
Orion Drive and Lawrenceville Highway as outlined in the GRTA Notice 
of Decision dated April 14, 2022 (the “Orion Drive Improvement”).  In 
the event that a Tax Allocation District (TAD) capable of funding the 
Improvements and/or the Orion Drive Improvement is created, 
Developer’s obligation to fund said improvements and this condition 
shall immediately and automatically become null and void and, to the 
extent that Developer has already provided some or all of the funding for 
the Improvements and/or the Orion Drive Improvement, Developer shall 
be entitled to seek reimbursement for same from the TAD proceeds. 

b. The Developer will work with MARTA to develop the best design and 
location/s for a bus/transit stop within or adjacent to the development. 
The design shall include consideration of the need for pull-over lanes and 
shelters. Such obligation shall be completed prior to issuance of the 
initial Land Disturbance Permit.  
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c. Unless noted otherwise, all “internal roads” shown on the plan are to be 
privately owned and maintained with a public access easement granted 
for vehicular and pedestrian traffic; internal roads will not be Private 
Streets as defined in the DeKalb County code. All lots will have frontage 
on internal roads or in the case of townhouses onto alleys which connect 
to internal roads. 

d. Road A, Road B, Road C, Road E, and Mistletoe Extension shall be built 
at locations that are substantially the same as the locations in the general 
location shown on the Master Plan and shall be built as part of the first 
phase of the Project. 

e. Road D may be built as part of a future phase and the exact location may 
vary as long as the shared-use path connection is maintained from the 
Future PATH trail to Road C. Additional “internal roads” may be 
constructed in Block D depending on the final building layout on this 
block. 

f. Streetscape dimensions for all internal road sections shall be as shown on 
Sheets C2-50 to C2-52, prepared by Kimley Horn, dated 02/21/22 and 
revised 07/01/24. Further, block and lot requirements shall be as shown 
on the Master Plan and the Subdivision Plan. If the DeKalb County Fire 
Marshall agrees to reduce the road widths below 26’ (2-13’ lanes) 
adjacent to buildings taller than 30’ high, then the width by which the 
drive aisles are decreased shall be added to the pedestrian zones on that 
street section. If the Fire Marshall approves such reduction, revised road 
sections will be submitted as part of the Land Disturbance Permit. 

g. Designated areas of internal roads may be periodically closed to vehicles 
to provide for street fairs, farmers markets, events, etc. as long as 
vehicular and pedestrian traffic routes are maintained to provide access to 
all parts of the site. 

h. The shared-use path shown on the Master Plan connecting the Future 
PATH trail with Mistletoe Road shall be built in the first phase of the 
project. A temporary paved path may be provided from Road B to Road 
C until the permanent path is built when Road D is constructed. 

i. Bike Nodes consisting of a combination of bike racks, information 
kiosks, and/or bike maintenance stands shall be constructed at key points 
along the shared-use path in the general location shown on the Site Plan. 
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VIII. Architecture: 

 
a. Building architecture shall be substantially compliant with the 

Architectural Standards in Exhibit “C”. Building elevations will be 
submitted as part of the Land Disturbance Permit process and shall be 
reviewed by the Director of Planning and Sustainability or designee for 
substantial compliance with the Architectural Standards. 

b. West facades of Residential Buildings D1 and D3 shall be articulated 
with design features that shall echo or be compatible with the scale of the 
front facades of the townhomes on the opposite side of Road B. 

c. Ground floor retail uses, as well as stand-alone retail buildings, shall 
have functional door and window openings in the facades that face the 
sidewalks along the interior roads.  Doors in the sidewalk-facing facades 
shall be unlocked and usable by customers during business hours.  
Windows in the sidewalk-facing facades shall be transparent and shall 
allow views into the interiors of the retail spaces. 

d. Parking structures in Blocks A and D shall be screened with the use of 
liner buildings or other buildings to not be visible from public streets or 
internal roads. 

e. The parking structure in Block B shall be screened from Road A and 
Road C with liner buildings. If the parking structure facing Stone 
Mountain Highway is not screened with a liner building or other 
building, then a mural and/or signage as allowed per the Master Sign 
Program shall be placed on the unscreened side. In lieu of a mural or 
signage, an alternative façade treatment or screening shall be allowed 
upon approval of the Director of Planning and Sustainability or designee. 
 

IX. Townhome Construction: 
 

a. The electrical panel in the townhouses shall be sized to accommodate a 
40-amp double pole breaker on the opposite end of the panel labeled 
“reserved for solar”. 

b. A minimum of twenty-five (25) percent of townhouses shall be pre-wired 
and shall be pre-plumbed to accommodate a future micro-unit, such unit 
to be located on the lowest level of the townhouse exclusive of the 
garage.  

c. A minimum of twenty (20) percent of the townhouses shall be designed 
such that purchasers shall have the option to purchase an elevator.   
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d. A minimum of one 240 V AC plug (or current industry standard) shall be 
installed in each townhouse garage to accommodate electric vehicle 
charging. 

 
X.  Signage: 

 
a. Signage for the development shall be consistent with the standards in 

Exhibit “B.” Prior to the issuance of a Land Disturbance Permit, the 
Developer shall submit to the Director of Planning and Sustainability 
design standards for minor signs, i.e. ground signs, directional signs, 
parking signs, and general wayfinding signs. 

b. Flashing, animated, sound emitting, rotating and inflatable signs are 
prohibited. Electronic or digital signs shall comply with the DeKalb 
County Sign Ordinance. 

 
XI. Common Area Maintenance: 

 

a. The common areas within the Development shall be kept and maintained 
in first class order and repair as compared to any other first class mixed-
use development similar to the caliber, type and character of the 
Development and located in the Atlanta, Georgia metropolitan area. 
 

XII. Subdivision: 

 
a. The Subject Property may be subdivided in general accordance with 

Exhibit E and parts of the Subject Property may be owned separately 
and/or conveyed as separate tracts and to separate owners with different 
ownership structures. 

b. Should there be separate ownership of parts of the Subject Property 
and/or a conveyance of part of the Subject Property to different owners, 
all conditions and variances, if any, shall remain applicable to any 
portion of the Subject Property, regardless of what person or entity owns 
the property.  A true copy of the approved conditions and zoning 
agreement shall be attached to any and all legal documents transferring 
ownership of any part of the development. 

c. Separate ownership of parts of the Subject Property and/or conveyance of 
part of the Subject Property to different owners shall not create non-
conforming lots or uses and shall not require any changes to the Site Plan 
for the development nor any variances.   
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The newly created property lines which arise from these conveyances are 
not required to observe setback, buffer, or other zoning requirements, 
except as may be reflected on the Site Plan. 
 

XIII. Housing Affordability and Retail Incubator 

 

a. Developer agrees to provide 10% workforce and affordable housing as 
part of the projects within the multi-family components, up to the 
maximum multi-family unit numbers in III.c.1. Developer agrees to 
provide 3 Affordable Housing Units (AHU) per multi-family building 
(15 total), defined as housing that is affordable to households earning no 
more than 60 percent of Area Median Income (AMI). The balance of the 
10% shall be made up of Workforce Housing Units (WHU), defined as 
housing that is affordable to households earning between 60 percent and 
120 percent of AMI. WHU and AHUs shall have the same access to 
amenities and services within the multi-family buildings as the market 
rate units. Subject to applicable laws, each multi-family building 
owner/operator shall establish a program to give a preference for rental of 
the AHU and WHU to individuals who work within the Project site. 

b. The Department of Community Development shall be responsible for 
tracking the availability and rental of AHU and WHUs. 

c. Developer shall submit an annual report on the rental history of AHU and 
WHUs to the Department of Community Development starting one year 
from the issuance of the first certificate of occupancy of a multi-family 
unit in the development. A copy of the report shall simultaneously be 
transmitted to the Director of the Department of Planning and 
Sustainability. 

d. Developer recognizes the importance of local retail in the community as 
an economic opportunity and further agrees to create a space (the 
“Incubator Space”) that fosters an entrepreneurial community within the 
project with support from programs such as but not limited to Emory 
StartMe Program.  A goal of this condition is to graduate these 
entrepreneurs into permanent retail spaces and deals either in the project 
or elsewhere in competing retail centers throughout DeKalb County.  The 
Incubator Space is to be leased for local retail with flexible terms relative 
to market with minimal investment required by the retailers to open for 
business.  Developer shall pursue any number of deal structures to 
achieve this goal including but not limited to leasing spaces to individual 
retailers or leasing a space to one operator who then creates opportunities 
to host the local retailers in one cohesive retail experience.   
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The Incubator Space shall in no event be less than 2,000 sf in total and 
shall be made available for a minimum of two years, starting from the 
date of issuance of a Certificate of Occupancy for the Incubator 
Space.  Prior to commencing operations at the incubator, Developer shall 
provide a plan for the operation of the incubator to the Director of 
Planning and Sustainability.  Developer shall then submit two reports to 
the Director of Planning and Sustainability summarizing the performance 
of the Incubator Space, the first to be submitted 12 months after the 
issuance of a Certificate of Occupancy for the Incubator Space and the 
second to be submitted 24 months after the issuance of the Certificate of 
Occupancy. At the end of 2 years, Developer will evaluate and determine 
the viability and sustainability of continuing the Incubator Space.  Should 
Developer choose to discontinue the Incubator Space at any point after 
two years, it shall provide 90 days’ written notice to the Director of 
Planning and Sustainability. During these 90 days, the Developer shall 
negotiate in good faith with the County to identify and deploy resources 
necessary to attempt to continue the incubator program. 

 

XIV. Miscellaneous: 

 
a. Food trucks, shipping container stores, and similar structures shall be 

allowed in all locations except Blocks E and G as long as adequate 
pedestrian access is maintained.  Food trucks and shipping container 
stores shall comply with all applicable State and County regulations. 

b. Outdoor dining associated with a restaurant or other commercial 
establishment shall be allowed throughout all Blocks except Blocks E 
and G, provided that such outdoor dining does not block access, by 
pedestrians or persons in wheelchairs, to building entrances and exits and 
provided that outdoor dining allows the use of sidewalks by pedestrians 
and persons in wheelchairs. 

c. All Blocks, except Block E, shall be designated a Special Events Facility 
and otherwise be exempt from the requirements of section 27-7.6 and/or 
27-4.3. 

d. Information and advertising kiosks shall be allowed throughout all 
Blocks except Blocks E and G. This provision shall not preclude the 
installation of Directional Signage as allowed in the Master Sign Program 
in Blocks E and G as long as such signage does not include tenant 
signage. 
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e. Walk-up ATMs shall be allowed either integrated into buildings or free-
standing. A Drive-up ATM shall be allowed subject to a Special Land 
Use Permit. 

f. Murals shall be allowed throughout the development. Murals which meet 
the definition of a sign shall comply with the requirements of the Master 
Sign Program. 

g. A drive-through pharmacy shall be allowed as indicated at Building A10 
subject to a Special Land Use Permit. 

h. On all buildings in the development, roof mounted mechanical equipment 
and appurtenances shall be located and/or screened so that they are not 
visible from the ground immediately adjacent to the building.  Said 
screening materials shall be compatible with the surrounding building 
materials and architectural design. 

i. The development shall provide a minimum of one (1) bicycle/moped 
parking spaces per twenty (20) parking spaces in surface parking lots and 
non-residential parking structures and a minimum of one (1) secured 
bicycle parking spaces per twelve (12) parking spaces in multi-family 
parking structures, except that this provision shall not apply to townhouse 
garages.   

j. A minimum of 3 percent of all surface parking lots and non-residential 
portions of parking structures shall be striped and signed for alternative 
fuel vehicle parking. EV charging station parking spaces may be used 
toward this total. 

k. A minimum of two percent parking spaces in surface parking lots and 
parking structures shall have electric vehicle charging stations. In 
designing the overall electrical distribution for the development, the 
Developer will work with Georgia Power to ensure the overall system 
can accommodate enough power, either initially or through future 
upgrades, for eventual conversion of ten percent of all parking spaces to 
have EV charging stations and shall provide room sufficient enough to 
allow upgrading the transformers or adding transformers for such future 
electrical demands associated with the additional EV charging stations. 

l. All multi-family parking structures shall be designed to accommodate the 
infrastructure for future conversion to allow for electric vehicle charging 
stations for a minimum twenty (20) percent of the parking spaces.  
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All parking structures shall be designed so as to not preclude the addition 
of additional EV charging stations including designing the transformers 
to accommodate the loads from additional charging stations or providing 
room for additional transformers for such future electrical demands 
associated with the EV charging stations. Further, parking structures will 
be designed to either incorporate conduits or allow for future installation 
of conduits for the future EV charging stations without the need for 
structural modifications of the parking structure. 

m. Smart thermostats shall be installed in all residential units (multi-family 
and townhouses). 

n. The site shall be provided with underground utilities for electricity, 
phone, cable, and internet services. 

o. Developer shall employ pest and rodent abatement measures during 
demolition. 

p. Developer shall employ dust abatement measures during demolition. 
q. Setbacks shall be measured by existing right-of-way, versus any future 

right-of-way that County may demand incidental to development. 
r. No cell towers/structures/monopoles shall be permitted anywhere on 

project property, but non-tower-mounted flat antennas may be located on 
roof tops or parking structures. 

s. The Sustainability Program included in Exhibit F shall be implemented 
as part of the overall project. The Sustainability Program can be updated 
in the future as needed based on future advances in sustainable design 
and practices; such updated Program shall be provided to the Director of 
Planning and Sustainability. 

t. Before County issuance of a land disturbance permit, the Developer shall 
submit a framework plan for waste management. The framework plan 
shall outline the method of recycling that will be used in the 
development. Recycling bins shall be provided in all multi-tenant 
buildings in locations convenient for use by residents. Storage areas for 
construction materials and/or equipment shall be screened from view 
from residential properties and structures with opaque construction 
fencing. 

u. An outdoor lighting plan shall be submitted in conjunction with the 
application for a land disturbance permit and shall meet the standards of 
Sec. 5.6.1 of the DeKalb County Zoning Code. 
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v. Rooftop amenities or uses on top of buildings or parking structures (i.e. 
cocktail bars, outside dining, special events facilities, recreation and 
entertainment facilities) shall be permitted and shall not be counted 
toward any square footage or height threshold defined herein or required 
parking. This condition shall not apply to townhouse rooftops which shall 
be governed by condition III.c.4. 
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